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VII. 


SIR HENRY HAWKINS. 


« NGING Arry,” as the criminal classes 

feelingly describe the subject of the 
present sketch, was born at Hitchin in 1817, 
and was educated at Bedford School. He 
was called to the bar of the Middle Temple 
in 1843, and joined the Home Circuit. The 
embryo stage of his advocacy was soon over, 
and he entered upon a career more varied 
in its incidents and more striking in its vic- 
tories than that of any contemporary lawyer. 
In 1847 we find him acting as junior to Sir 
Frederick Thesiger in the successful prose- 
cution of Richard Dunn, a briefless and im- 
pecunious barrister who had pestered the 
wealthy Miss Burdett Coutts with love, 
poetry, and demands for money, for a 
number of years, and had at length brought 
himself within the meshes of the criminal 
law by committing perjury in an affidavit. 
In 1855 Sir John Dean Paul, William Stra- 
han, and William Makin Bates were indicted 
for having illegally converted to their own 
use certain securities belonging to their 
clients. Hawkins, in conjunction with Ser- 
jeant Byles, defended Paul; but his efforts 
were fruitless, and all the prisoners were 
convicted. In 1858 he took silk. Three of 
his best briefs were political: he was engaged 
in the defence of Pollard, indicted for having 
defrauded Prince Louis Napoleon, but had 
to content himself with the honor of having 
cross-examined the coming Emperor of 
France; he was counsel for Mr. W. H. 
Smith when his seat was contested by the 
Liberals of Westminster; and he shared in 

peat 





the triumph of Edwin James in securing the 
acquittal of Simon Bernard, who was tried 
for participation in the plot of Orsini. In 
1863 Hawkins was counsel along with Bovill 
— afterwards Chief-Justice — in the abortive 
proceedings that arose out of the forgeries 
committed by Mr. Roupell, M. P. for Lam- 
beth. In 1865 he stood for Barnstaple in 
the Liberal interest, but without success. 
Four years later he was matched against 
Coleridge, Q. C., in the famous Saurin 2. 
Starr case, already noticed in our sketch of 
the Lord Chief-Justice, — and displayed his 
wonderful gifts of cross-examination at the 
expense of Miss Saurin. It was, however, 
in the notorious Tichborne trials that Mr. 
Hawkins firmly established his reputation 
as the foremost cross-examiner in the world. 
From the point of view of legal biography 
there are only four features of permanent 
interest and importance in those causes 
célébres, — Dr. Kenealy’s unhappy break- 
down ; Mr. Coleridge’s conspicuous failure to 
crush the claimant in the long struggle that 
took place between them; Lord Cockburn’s 
summing up, which it is now superfluous to 
praise ; and the cross-examinations of Baigent 
and Carter by Mr. Hawkins. The Reports 
of the Tichborne Trials are accessible to all 
students, and we refer to their pages in 
justification of the place that we have as- 
signed to the cross-examinations of Mr. 
Hawkins, — justice cannot be done to them 
in a précis. In 1874 Hawkins appeared for 
the petitioner in the Frederick Legitimacy 








suit, and won his case against a singularly | 
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strong and numerous array of opposing ad- | 


vocates. In the following year he was 
equally successful as counsel for Miss Sug- 
den in the suit that she brought for the pur- 
pose of establishing by secondary evidence 
the great Lord Chancellor’s will. In No- 
vember, 1876, Mr. Justice Blackburn was 
elevated to the House of Lords, and Mr. 
Hawkins succeeded him in the Queen’s 
Bench. A few days later he was transferred 
to the Court of Exchequer. As a matter of 
course, knighthood followed his promotion. 
Sir Henry Hawkins is now a Justice of the 
Queen’s Bench Division. He is not a great 


_ do not always possess. 





lawyer, — a facetious counsel once observed | 


that he always found it an effective argument: 
in opening an appeal case before the Lords | 
Justices to say, “My Lords, this is an | 


THE MASTER 


William 
Baliol Brett, 
Lord Esher, 


the Master of 
the Rolls, is 
the son of the 
Rev. Joseph 
George Brett, 
of Ranelagh, 
Chelsea. He 
was called to 
the Bar of Lin- 
coln’s Inn in 
1846. Partly 
through pow- 
erful family in- 
fluence, _ but 
chiefly by his own inherent ability, he 
rapidly acquired a large practice both in 
London and on the Northern Circuit. From 
1866 to 1868 he sat in the House of Com- 
mons as Conservative M. P. for Helston. 
In 1868 he was appointed Solicitor-General. 
Shortly afterwards, he was made a Justice 
of the Court of Common Pleas, where he 
remained for seven years. In 1876 he 
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appeal from a judgment of Mr. Justice 
Hawkins.” But Sir Henry Hawkins has a 
variety of mental gifts which great lawyers 
He sees through a 
case at once. He can read the character of 
a witness almost before a word of his evi- 
dence has been uttered. He keeps his cause 
list habitually under control. His power of 
exposition — especially at mzs¢ prius — is 
now, since the death of Baron Huddleston, 
unique ; and he never either wastes or per- 
mits any officer of his court to waste a 
moment of the public time. Sir Henry 
Hawkins loves the Turf, — he was for many 
years standing counsel to the Jockey Club, 
—and he may be seen, after the labors of 
the day are over, walking in the Park, with 
a favorite terrier as his companion. 


THE ROLLS. 


became a Lord Justice of the Court of Ap- 
peal, and in 1883 he succeeded the famous 
Jessel as Master of the Rolls. When Lord 
Salisbury first became Prime Minister of 
England in 1885, it was confidently believed 
in legal circles that Sir Baliol Brett would be 
made Chancellor, and he was openly con- 
gratulated in the Middle Temple Hall on his 
coming promotion. But the coveted prize 
went to Sir Hardinge Giffard, and the Master 
of the Rolls was raised to the peerage instead 
of to the woolsack. 

Lord Esher’s judicial characteristics may 
be summed up as follows. His mind is 
singularly detached and independent, and he 
not unfrequently dissents from the judgment 
of the majority of the Court of Appeal. 
American lawyers are no doubt familiar with 
two recent instances of this, — Thomas v. 
Quatermaine (18 Q. B. D. 685) and Vagliano 
v. The Bank of England (23 Q. B. D. 243). 
He never allows an argument with which he 
disagrees to proceed without interruption, 
but keeps up a running and caustic com- 
mentary on the observations of the counsel 


supporting it. He abhors,prolixity or any- 
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thing that smacks of pedantry with his whole 
heart; he very seldom lets fall any odzter 
dicta, and his decisions are never unduly 
expanded by any historical retrospects or 
philosophical discussions. This will be evi- 
dent to any one who compares his judgment 








in Finlay v. Chirney (20 Q. B. D. 494) with 
that of Lord Justice Bowen in the same case. 
The Master of the Rolls is, by virtue of these 
idiosyncrasies, a pillar of strength to the 
High Court of Justice, and an ornament to 
the House of Peers. 


LORD JUSTICE BOWEN. 


Sir Charles 
Synge Chris- 
topher Bowen 
is the eldest 
son of the Rev. 
Christopher 
Bowen of Win- 
chester, Hants. 
He was born 
in 1835, was 
educated at 
Rugby, and at 
Balliol Col- 
lege, Oxford, 
where he car- 
ried off the 
Hertford Scholarship, the Ireland Scholar- 
ship, and the Arnold Prize Essay, and was 
admitted to the Bar of Lincoln’s Inn on 
Jan. 26, 1861. In 1870 he was appointed 
Junior Truck Commissioner. From 1871 to 
1879 he held the office of Recorder of Pen- 
zance, and also the more lucrative post of 
Treasury Common Law “ devil.” He was 
Junior to Hawkins in the Tichborne prose- 
cution, but speedily surpassed his leader in 
the race for promotion. From 1879 to 1882 
he was a Justice of the Queen’s Bench 





LORD JUSTICE BOWEN. 





Division. In May, 1882, he was made a 
Lord Justice of the Court of Appeal. His 
health is somewhat precarious, and it is pos- 
sible that he may never accept the prefer- 
ment which would be so readily accorded to 
him, and of which he is so eminently worthy. 
Every educated Englishman is proud of the 
name of Lord Justice Bowen; and the legal 
profession glory in his comparative youthful- 
ness, his splendid culture, his courtesy, his 
dignity, and his perfect mastery of the his- 
tory, the theory, and the practice of the law. 
Sometimes, when the puisne judges are 
away on circuit, he returns to his old seat in 
the Queen’s Bench Division and hears com- 
mon law actions once again. How the 
cause list melts in his experienced hands ! 
Speculative actions are dismissed; family 
quarrels are compromised; questions of 
account are promptly sent to the Official 
Referee. Lord Justice Bowen must be 
studied in the Law Reports. His judgments 
are a veritable Field of the Cloth of Gold. 
He has written a brochure on the Alabama 
case, a translation of Virgil into English 
verse, and an admirable chapter on the 
ptogress of the law in “The Victorian 
Era.” 
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PRACTICAL TESTS IN EVIDENCE. 


IV. 


By IrvinG BROWNE. 


PHOTOGRAPHS — Continued. 


PHOTOGRAPH of a defendant, taken 
shortly before his arrest, is admis- 
sible to show his appearance then as com- 
pared with his appearance at the time of the 
trial, he having grown a mustache and other- 
wise changed his appearance in the mean 
time. State v. Ellwood (R. I.), 24 Atl. Rep. 
782. 
The Supreme Court of Illinois, in Cleve- 
land, etc. Ry. Co. v. Monaghan, 30 N. E. 
Rep. 871, observed : — 


“Tt is also urged, as a ground of reversal, that 
the trial court refused to admit in evidence certain 
photographic views of the locality where the acci- 
dent occurred, and its surroundings. There are 
authorities which hold that photographs may be 
received in evidence, under certain circumstances, 
to assist the jury in understanding the case, pro- 
vided they are verified by proof as being true 
representations of the subject. In the present 
case each photograph was taken two months after 
the accident occurred, by a merchant, who was a 
mere amateur photographer, and had never visited 
the scene of the occurrence before he took the 
photographs. One of the material questions was 
whether or not the view of the train which killed 
the deceased was obstructed by box cars then 
standing on a side track, and by other objects 
near the crossing. 
of the situation as it existed on the day of the in- 
. jury, but as it was two months after the injury. 
At the latter date other box cars had been placed 
upon the track, and the leaves had fallen from the 








addressed to the discretion of the trial judge, and 
his decision thereon is not subject to exception. 
Blair v. Pelham, 118 Mass. 420; Hollenbeck v. 
Rowley, 8 Allen, 473; Randall v. Chase, 133 
Mass. 210; Locke v. Railroad Co., 46 Iowa, 109 ; 
Ruloff v. People, 45 N. Y. 213. The exclusion 
of the photographs could not have done the de- 
fendant any injury, as the court permitted it to 
introduce a colored plat or diagram, which showed 
the situation of the main and side tracks, of the 
highway and crossing, of the ditches on the sides 
of the highway, and of the buildings and other 
objects at the place where the accident happened.” 


The Supreme Court of Florida, in Ortiz v. 
State, 11 S. W. Rep. 613, observed : — 


“ The admissibility of a map or diagram or pic- 
ture, proved to be a correct representation of the 
physical objects as to which testimony is offered, 
or to the extent that it is so proved, for the use of 
witnesses in explaining their testimony and to 
enable the jury to understand the case more per- 
fectly, whether such map, diagram, or picture be 
made solely by the hand of man or through the 
agency of photography, is affirmed in Adams z. 
State, 28 Fla. 511, and authorities there cited. 
See also z Rice, Ev. c. 52. Conceding that coun- 


| sel’s purpose was to use the photograph not as 


The pictures taken were not | 


independent evidence, but for auxiliary purposes 
indicated above, or in other words, in connection 
with other evidence to enable the jury to under- 
stand and apply it, still we are satisfied that no 


| error was committed by the judge in excluding 


trees. The party taking the pictures did not know | 
| be decided, at least primarily, by the trial judge, 


whether the objects arranged for his inspection 
were of the same size, dimensions, height, etc., as 
those which were there two months before, or 
whether they occupied the same position. Under 
these circumstances, we cannot say that the court 
below acted arbitrarily in refusing to receive the 
photographs in evidence. The preliminary ques- 
tions of fact as to the verification of the pictures is 








this picture. Whether or not these pictures are 
proved to be true representations are questions to 


(Blair v. Pelham, 118 Mass. 420) ; and it is cer- 
tainly not shown that he has erred in this case. 
The misrepresentation as to the tree affects the 
very spot of the homicide, bringing the limbs of 
the tree against the house or veranda, right where 
it occurred. We are, moreover, entirely satisfied 
that this picture could have been of no assistance 

















a 





Practical Tests in Evidence. 61 


- 





to the jury in the case, but would have served 
rather as an agency of confusion. The correct- 
ness of the diagram introduced by the State, as 
explained by the draughtsman, is undisputed, and 
afforded as full aid as could be deemed necessary 
to a clear understanding of the oral testimony.” 


That photography can lie in respect to 
landscape as well as portraiture, is evident 
from an incident on the Tichborne trial. A 
photograph was exhibited of a place called 
“the grotto,” the scene of alleged miscon- 
duct between the claimant and his cousin, 
Miss Doughty. As the Chief-Justice said, it 
represented the grotto to be a spelunca or 
cave, a most retired and private spot, whereas 
in fact it was nothing but a path, about one 
hundred feet long, shadowed by trees, with 
a public way on one side and a public towing- 
path on the other. The Chief-Justice and 
Justice Lush both visited the place, and the 
former said: “ I never was more astonished 
in my life, after having seen the photograph 
which was exhibited to us ;” and the latter 
said, “ I never supposed a photograph would 
have so disguised a place.” It turned out 
that the picture had been executed under 
the direction of a member of Parliament who 
had bet £600 on the claimant’s identity with 
Roger Tichborne, and figured as one of his 
most prominent supporters. See More's 
“Famous Trials,” p. 166. 

In People v. Muller, 32 Hun, 209, an in- 
dictment for selling an obscene photograph, 
the photograph in question was exhibited to 
the jury; but other similar photographs, of- 
fered to show the extent to which the busi- 
ness of selling photographs of nude females 
had been tolerated by the public authorities, 
were excluded. 

Photographs of the putative father and the 
illegitimate child are not inadmissible, but 
are of but little weight. Re Jessup’s Estate, 
6L. R.A. 

In People v. Jackson, 11 N. Y. 362, by 
consent of defendant, a photograph of the 
scene of the homicide was put in evidence. 
A witness who was present when the photo- 
graph was taken, and who saw part of the 





affray from a neighboring window, placed 
three persons in the highway to represent 
the positions of the defendant and two others 
at the time of the affray. His testimony as 
to that fact was held admissible. 

In Cowley v. People, 83 N. Y. 464; 38 
Am. Rep. 464, an indictment against the 
clerical superintendent of an asylum called 
“‘ Shepherd’s Fold,” for starving one of the 
lambs, photographs were held admissible 
showing the appearance of the lamb when 
rescued from the ungentle shepherd’s hands 
and his appearance in his normal condition 
of avoirdupois on entering the fold. And so 
to show the appearance of the plaintift’s back 
three days after an assault and battery. Red- 
din v. Gates, 52 Iowa, 213. 

In his brief in Corcoran v. Village of Peeks- 
kill, 108 N. Y. 151, commenting on the ad- 
mission in evidence of a photograph showing 
arepair of defective premises made after an 
accident, Mr. J. D. McMahon said it “ was 
far more suggestive and forcible than the 
oral testimony which the court declared to 
be incompetent, and it illustrates the lines 
of Horace : — 


‘ Segnius irritant animos demissa per aurem, 
Quam que sunt oculis subjecta fidelibus.’” 


Which being literally interpreted means : — 


“ A donkey’s eyes are sharper than his ears.” 


The whole passage was quoted by the 
court in Warlick v. White, 76 N. Y. 179. 
Mr. Conington’s translation may perhaps be 
considered more elegant than mine : — 


“ A thing when heard, remember, strikes less keen 
On the spectator’s mind than when ’t is seen.” 


Unreliability of Photographs. — In his 
brief in Walsh v. People, 88 N. Y. 458, Mr. 
A. H. Dailey thus protested against the dis- 
trict attorney’s exhibiting to the jury, in his 
opening, a photograph of the young woman, 
the victim of the homicide for which the 
prisoner was on trial : — 

“The: poorest observer of human nature will 


tell us that the most exalted mind is the constant 
subject of impressions, made at the instant that the 
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eye catches a glimpse or the ear a sound. No 
man looks at the face of another without imme- 
diate impressions, either favorable or unfavorable, 
being formed. It is a part of our nature to read 
character from the form of the head and the facial 
expression. 
ation as well as by mankind. A dog will take to a 
kindly face, and show his teeth at, or fly from, a 
vicious one. He will often fight a tramp, but fawn 
at the feet of a man who carries in his person an 
air of respectability. We instinctively turn away 
from human deformity, and are ill at ease in the 
presence of a face brazened by vice. We shun 
the presence of a man whose face denotes that 
brutal passion controls his actions. And it is not 
until man’s better nature has been corrupted by 
sin that he feels at home in the habitations of the 
wicked. The reverse of the preceding remarks is 
also true when the impressions are pleasing. Take 
a face that indicates refinement, purity, and virtue, 
and impressions come like sunlight to the heart, 
and we carry them away and dwell upon them 
with benefit to ourselves ; for whatever a man sees 
that impresses him as pure and noble, purifies and 
ennobles his whole nature. Pictures are the rep- 
resentations of reality, but seldom convey so cor- 
rect an impression of the characteristics of the 
original as the original would if present. Photo- 
graphs of persons adorn our homes and grace 
places of the highest art. The subject, particularly 
if a lady, adorns herself with whatever she can ob- 
tain that may tend to add a charm to her natural 
attractions. She arranges her toilet with consum- 
mate skill, and puts on her sweetest smile to in- 
crease the beauty of her person. The artist 
himself, by long experience, has learned to place 
his subject in the exact position where deformities, 
if any, will be concealed, and the most harmonious 
expression will be obtained. When the first im- 
pression appears the sitter is astonished to find 
that the camera has reproduced every freckle, every 
wrinkle around the eye, and every furrow upon the 
brow. She is displeased. ‘But wait,’ says the 
artist, ‘ until it is finished ; those will all come out 
in the dressing.’ And they do come out. He care- 
fully expunges the freckles, wrinkles, and furrows. 
He darkens the hair and pencils the eyebrows, and 
traces eyelashes where they never grew. From 
this negative he now reprints and glosses up the 
picture. His sitter is delighted. She did not know 
she was so good-looking, nor did any one else. It 


It is a gift possessed by the brute cre- | 





may look something like the original, but it flat- 
ters, and hence is pleasing, and is distributed 
among friends and admirers, to produce a pleasing 
effect and favorable impression upon whomsoever 
shall see it. The picture in question most un- 
doubtedly was not an exception to the general 
class of photographs. ‘The picture was thrust in 
the faces of the jury because it would impress 
them that a beautiful, innocent young girl had been 
ruthlessly stabbed to the heart by the defendant ; 
and this at the very outset of the trial roused a 
dangerous prejudice in the minds of the jury 
against him. They looked upon a picture of 
youth, innocence, and loveliness, and as it were, 
gazed upon the very bosom into which was plunged 
a wicked knife. ‘They were roused from the very 
depths of their souls with indignation. They 
could not forget that picture if they would. It 
mattered little after that what evidence was pro- 
duced to show that the prisoner’s mind was un- 
balanced and crazed until he was an unfeeling 
madman. That face and form roused their feel- 
ings, pity, and vengeance at one and the same 
time, and they could not, would not, and did not 
stop to consider the question whether one so beau- 
tiful and young could have been so inhumanly killed 
by any but a madman. If it was a competent 
and proper thing for the prosecutor to present 
this picture to the jury, he could with the same 
propriety have embalmed her body, encased it in 
a box, and at the opening of his address have ex- 
posed the corpse to the jury,” etc. 


Then follows Antony’s speech over Cz- 
sar’s body. Mr. Walsh labored under the 
misfortune of having killed too good-look- 
ing a girl or one who had too adroit a 
photographer. 

The misrepresenting capabilities of photo- 
graphs have been vividly set forth in London 
Tit-Bits, as follows : — 


“The writer has often been asked whether 
photography can lie. The fact that it now plays 
an important part in life renders the question 
rather a serious one, and one that I am certain 
many would like to have answered. Well, then, 
photography can lie and be bad enough to bring a 
blush to the cheek of the worthiest disciple of 
Ananias. The wonderful strides made by pho- 
tography during the past few years have not only 





























enabled men to achieve great things by its aid, 
but it has also unfortunately assisted others to 
deceive and defraud their fellow-creatures. Pho- 
tography assists the forger in so closely imitating 
bank-notes as to deceive the most experienced ; 
but it also assists the scientist to detect these for- 
geries, and in some cases has aided justice to dis- 
cover the offender. 
some time ago in one of-the law courts. It was a 
dispute between two persons about a wall. The 
plaintiff complained that the defendant’s wall ob- 
structed the light to which he had a right. De- 
fendant denied the charge. 
part of the case, however, was when the complain- 
ant handed the judge some photographs of the 
obstructing wall, and the judge observed that it 
was evident from them that the wall certainly did 
obstruct the light and was apparently of unneces- 
sary height and size. Then up rose the counsel 
for the defendant, and with a smile handed the 
learned judge his photograph of the same wall. 
In the first set of photographs the wall was of im- 
mense size, towering above all the winds ; in the 
second, however, it was of liliputian dimensions, a 
most insignificant thing, unworthy of any dispute. 
Now these different effects can all be brought 
about by using lenses of different angles,—that is to 
say, lenses which collect or throw a more or less 
amount of view on a plate of given dimensions. 
A wide-angle lens is one that includes a lot of view 
in a picture, and as the angle is a long way different 
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An amusing case appeared | 


The most amusing | 


| photography is another form of deception. 
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little distance away to recede far away in the back- 
ground. ‘The writer had in his possession a pho- 
tograph of a man playing chess with himself and 
looking on at the game. ‘There were of course 
three figures in the picture, but all of the same 
person, in different positions. The writer used to 
do something similar to this in making long pano- 
rainic views. A little slit runs along the sensitive 
plate and makes the exposure, and it was quite 
possible to include the same person in the picture 
in a dozen different places and in different atti- 
tudes. By photographing three persons arranged 
between two mirrors placed in a position thus (A), 
a photograph will be produced of thousands and 
thousands of persons crowded together. Spirit 
Pho- 
tographs are made of a sitter with a figure leaning 
over him. ‘The figure retires when half the expo- 
sure is over, and thus has a misty, weird appear- 
ance in the picture. By composite photography 
almost anything can be done. This is accom- 
plished by cutting out different parts of several 
photographs, arranging them together and repho- 
tographing them. The society lady, when she 


| goes to her photographer, would be horrified if 
| she were to see her portrait as it is first produced 


by photography. ‘The negative is, however, placed 
in the hands of the retouching artist, whose duty 
it is to take out all the wrinkles, spots, and 
blotches in the face, make the mouth a little 


| smaller, the eyes brighter, and perhaps the eye- 


to that of the human eye, the picture in no way | 
| Large lumps are then carved out of the waist, and 


gives a correct representation of the scene. 
Readers should beware of house agents’ photo- 
graphs of the houses and property they have for 
disposal. ‘They are nearly all taken with a wide- 
angle lens. With such an instrument it is possible 
to make a small London back garden resemble a 
large open park. ‘The reason is that it causes all 
objects near at hand to appear large, and those a 


brows a bit darker, and the nose a bit shorter. 


the figure otherwise improved. When the finished 
portrait is handed over to her ladyship, she is 
charmed with it. Perhaps the appearance is not 


exactly the same as that shown by her looking- 
glass ; but she consoles herself with the reflection 
that photography cannot lie, — oh, dear no; 


"0 


impossible ! 
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GRAY’S INN. 


By Dennis W. 


> URING the five centuries of its existence 
as an Inn of Court, Gray’s Inn has 
contrived to gather no small store of local 
history. The gates which guard it on all 
sides from the city life without have done 
more than preserve its quietude and repose. 
They have kept within them customs cen- 
turies old, while outside every year brought 
its change of fashion. The step from Hol- 
born under the old 
gateway (where 
once stood the shop 
of Jacob Tonson, 
Pope’s publisher), 
takes us at once 
into a world full of 
quaint habit and 
ancient custom. 
Here the sixteenth 
century treads hard 
on the heels of the 
nineteenth, and in 
many ways. still 
hoids its pride of 
place. 

Gray’s Inn was 
originally the man- 
or of the Greys of 
Wilton, from whom 
it takes its name. The exact date of its 
foundation as an Inn of Court is not known. 
But we can at once step back to 1311, at 
which time the Inn can boast of a Bencher 
—one Ralphe Andrew — whose pedigree is 
preserved in the Harleian Manuscript. This 











SOUTH SQUARE. 


brings the foundation back to at most 1300, | 
| gallery from which the same Queen witnessed 


| many of the Masques performed in Hall 


for even in those days it took time to make 
a Bencher. Having achieved such a respec- 
table antiquity, and having satisfied ourselves 


that no other Inn can establish a longer | 
| that it is one of the two buildings now re- 


pedigree, we can afford to rest content. 
It is worth noticing that the same doubt 
hangs over the date of foundation of all four 
> 


DoutrHWAITE. 


Inns of Court. Now and again some writer 
whose zeal on behalf of his Inn outran his 
love of strict accuracy has proved to his own 
satisfaction the priority of one or other of 
them. But the jealous eye of a sister has 
always found a flaw in the pedigree; and the 
Inns are to-day, as they were in the time of 
Elizabeth, “the four equal and honourable 
Societies of the Inns of Court.” 

Much the same 
doubt exists as to 
the exact date at 
which the various 
buildings were 
erected. Dugdale 
tells us that in 1551 
the old “ Hall was 
seiled with fifty- 
four yards of wains- 
coat at 2s.ayard;” 
and in 1556 every 
fellow of the House 
was mulcted ac- 
cording to _ his 
standing to pay for 
the cost of its res- 
toration. Mr. 
Douthwaite,! the 
modern chronicler 
of the Inn, puts the building of the hall in 
the reign of Mary; and certainly it could be 
no later than this. 

It is a handsome building, the interior 
richly panelled, and with a finely carved 
screen at one end said to be the gift of Queen 
Elizabeth to the Society. Above this is a 


during her reign. But its chief interest as a 
shrine for the literary pilgrim lies in the fact 


1 Gray’s Inn: its History and Associations. London: 


Reeves & Turner, 1886. 
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maining in which plays of Shakspeare were 


| 


performed during his lifetime, the other | 


being the Middle Temple Hall. 

In early days the life of a law student en- 

tailed a much closer attendance at an Inn of 
Court than is necessary to-day. His Inn 
was to the “apprentice ” a resident University, 
where his manners were to be formed, his 
morals strengthened, and his youth preserved 
(to quote Fortescue) 
“from every conta- 
gion of Vice.” It is 
to be presumed that 
he was also to be 
taught a little law, 
though the fact is 
not emphasized. 

The intending stu- 
dent had first to prove 
himself ‘a gentleman 
of blood and of perfect 
descent.” Hehad then 
to serve a novitiate of 
two years in one of 
the Inns of Chancery, 
of which Gray’s Inn 
had two attached to 
itself, — Staple Inn 
and Barnard’s Inn. 

Once admitted, stu- 
dents were under the 
absolute control of the 
governing body of 
Benchers. They or- 
dered their incomings 
and their outgoings, forbade them to be out of 
their houses after six o’clock at night, and 
issued many other orders which must have 
vexed grievously the hearts of the lighter 
spirits of the community. Dandyism would 
seem to have been held in special abhorrence. 
In 1557 it was ordered that henceforth no 
student should “ wear in his doublet or hose 
any light colours except scarlets or crimsons.” 
Double cuffs, white jerkyns, velvet shoes, 
and other vanities were laid under a like ban ; 


| 
| 


| 








student wear a beard of above three weeks’ 
growing.” 

One can picture the heart-burnings with 
which this order was received. How sadly 
must many a gallant whose beard had been 
the delight of his “ladye”’ and the despair 
of his companions view once-again his hair- 
less chin! Bacon was admitted as a student 
but one year after the issue of this fiat. Was 

it any memory of his 
own evil case that in- 
spired Cressida’s la- 
ment for Troilus, — 


“ Alas, poor chin! 
wart is richer ” ? 


Many a 


We commend the idea 
to the Baconian con- 
troversialist seeking a 
sign. Moreover, some 
medizval Esau might 
in three weeks raise 
a really creditable cov- 
ering, while smoother 
Jacobs, even with the 
most assiduous atten- 
tion, could only show 
“a little wool, as much 
as an unripe peach 
doth wear.” Verily, 
those were hard times 
and rigorous ! 

For other rules 
there may have been 
more reason. “No 

laundresses or women called victualers under 
forty years of age, shall after this time come 
into the chambers of the gentlemen of this 
House,” said the Benchers in 1610, evidently 
fearing the influence of more youthful Hebes 
on the hearts of their young charges. The 
climax seems to have been reached in 1667, 
when we learn from Pepys that the worm 
turned, and that the Barristers and Students 
of Gray’s Inn rose in rebellion against the 
Benchers. Why they did so, history telleth 


and the ukase ended with the command that | not; but we love them the better for it, and 
“under penalty of forty shillings should any | 


may trust that they gained their end. 
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may have been the same as that given for 


| the enforced celibacy of the vergers of St. 
| Paul’s Cathedral ; namely, “ because having a 
| wife is a troublesome and disturbing affair, 


. and because no man can serve two 


| masters, the vergers are to be either bache- 


| students had their diversions. 





But we cannot deny the Benchers the | 


merit .of consistency. The old Knights 
Templars used, in a spirit of false economy, to 
make one horse carry two of their number, 
and were supposed to prove their humility | 


by so doing. Either for an example to their 
younger brethren, or by reason of the very 
limited accommodation, the Benchers of 


lors or to give up their wives.” It may be 
well to add that the Gray’s Inn Reader was 
not allowed this lax alternative. 

In spite of all these stringent rules the 
During the 
reigns of Elizabeth and James the Masques 
and Revels held by the Inns of Court were 
amongst the most fashionable entertainments 
of London. Great sums of money were 
spent on their production, schools of dancing 
were established in the Inn to perfect the 
performers, and the most ingenious wits of 
the Society were engaged for months before- 
hand to devise “ new and startling effects.” 

The intrinsic worth of these productions is, 
as a rule, small. But occasionally, when a 
master-hand such as Beaumont was used, 
or when a budding genius rose from among 
the students, the compositions reach a high 
standard of merit. It is believed that Bacon 


| himself was sole or joint author of more than 


| one of these. 


Gray’s Inn went a step farther, and were | 


wont to “sleep double.” 


Dugdale is our | 


witness that in 1530 Sir Thomas Nevill | 


wrote to the Benchers that he “ would accept | 


of Mr. Attorney-General [Sir Christopher 
Hales] to be his Bedfellow.” And Mr. 
Attorney was graciously pleased to accept 
the invitation and his share of bed. 

Their imitation of Templarian abstinence 
did not end here. The Reader in Divinity 
(an office recruited from among the Bench- 


ers) was not allowed to marry, and for some | 


years this self-denying ordinance extended to 
every rank save that of Steward, Chief Butler, 
and Cook. 


The reason for it is not given. Possibly it 





| 
| 


Asa young student he, with 


Soa 
Candlemas" Night at 8 of ¥ Clock 
AM ips. 


asque 
Fac-simile of a Ticket of Admission to the Masque at 
Gray's Inn on Feb. 2, 1682. 


two others, designed the dumb shows in an 
entertainment called “The Misfortunes of 
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Arthur” which was performed before the 
Queen. He is said to “have spared no time 
in setting forth and furnishing” a Masque 
which Beaumont wrote for the Inn in 1613; 
and more than one libretto is dedicated to 
his name. But the authorship of most of 
these Masques is shrouded in mystery, and 
much has to be left to conjecture. Not once 
but often one catches a line, a thought, or an 
epigram that would 
seem to have strayed 
from the famous Es- 
says. Many times the 
characters speak Ba- 
con’s thoughts in Ba- 
con’s way. But such 
intrinsic evidence is 
too ‘slender to stand 
alone; and, alas! pla- 
giarism was not un- 
known even then. 

On one occasion 
Gray’s Inn kept up 
their revels for three 
weeks. They elected 
a Prince of Purpoole, 
and gave him a most 
portentous list of ad- 
ditional titles, a court, 
anarmy,and (it is to be 
hoped) an exchequer 
fitted to his needs and 
dignity. The Prince 
held his mimic court 
each day, at which 
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In 1614 the Gentlemen of Gray’s Inn per- 
| formed the Masque of Flowers at Whitehall 
before King James I. The occasion was the 
marriage of the famous (or rather infamous) 
Countess of Somerset: The Masque was 
again performed in 1887 in Gray’s Inn Hall 
to celebrate the Queen’s Jubilee. It wasa 
very happy idea, — this of doing homage to 
Victoria in the fashion of Elizabeth. A few 
interpolations were 
made, but the per- 
formance was virtu- 
ally the same as that 
of three hundred years 
ago. One change 
must be noticed. The 
Benchers, in whose 
eyes celibacy was the 
highest ornament, and 
who had forbidden the 
presence of the fair 
sex in their chapel, 
would be hardly likely 
to suffer it in the 
green room, and the 
Jacobean students had 
themselves to take the 
parts of the ladies of 
the cast. TZempora 
mutantur! The Vic- 
torian student is wiser 
in his generation, and 
enlisted a bevy of his 
fair friends, who lent 
to the representation 


speeches were delivered by his counsellors, | much of its beauty and grace. 


containing an amount of hard logic and 


common-sense most unfitted to the occasion. | 


“ Grand Nights” 
at the first of these was performed “ the 
Comedy of Errors (like to Plautus his Me- 
nechmus).” Here we have the earliest men- 
tion of Shakspeare’s play on which rests the 
claim mentioned above. 


were also held in Hall, and | 


Nowadays these junketings have disap- 
peared. A Masque is athing only to be 


| thought of on so special an occasion as a 


| 
| 
| 
| 


The Prince of Pur- | 


poole afterwards took his court to Queen | 
Elizabeth at Greenwich, and held a tourna- | 


ment for the amusement of his “Sister- 


Sovereign.” 


Jubilee. The passion for dancing and pos- 
turing is gone with “ the dancing chancellor,” 
the doublets and the hose, the rapiers and 
ribbons. The age of broadcloth is come; and 
the modern student has the mien of a Lord 
Chancellor, and takes his pleasures as sadly 
as any Saxon of them all. 

It may be, of course, that in the seclusion 
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of his own chambers he may unbend and 
emulate the genial ‘ Traddles” himself. 
Like “ Traddles” he may vary the monotony 
of reading law by playing “Puss in the 
Corner” with such ladies of his acquaintance 
as he can induce to join him. But among 
his kind, and at the functions of his Inn, 
he is far better-behaved and by that, per- 
haps, less interesting than his Elizabethan 
predecessor. 

It is on Grand Days, 
especially, that one 
sees traces of the old 
customs lingering in 
the lap of the present 
era. Now, as then, 
the grace-cup before 
the meal, and the lov- 
ing-cup at its conclu- 
sion, are passed from 
hand to hand, from 
the senior Bencher 
to the junior student. 

Still do they drink the 
single toast to “the 
glorious, pious, and 
immortal memory of 
good Queen Bess ;” 
and still, we suppose, 
when the tables are 
cleared and the 
Benchers _ discreetly 
withdrawn, do the 
members, in some 
sort, atone for the 
melancholy lack of excitement and romance 
in a student’s life to-day. 

Gibbon tells us that he sought inspiration 
for his awe-inspiring history under a broken 
column of the Capitol. Surely, if old associa- 
tions count for anything at all, Macaulay’s 
New Zealander (if he be of a literary bent) 
would do well to write his “ Decline and Fall” 
within the ruins of the old Inn. Gascoigne 
and Thomas Cromwell, Burleigh and Bacon, 
are among its old alumni. The last, espe- 
cially, had an affection for the place which 
only ended at his death. To him was en- 
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trusted the task of laying out the gardens 
which are still in existence,— an oasis of trees 
and flowers in a desert of dismal brick. 
Here Bacon talked with Raleigh just before 
that hopeless, visionary voyage in search of 
E] Dorado. Here he spent many an hour in 
the heyday of his fame, and here he re- 
turned, in the winter of his life, a lonely, 
disappointed man. 

In the days of 
Charles IT. all fashion- 
able London flocked 
to Gray’s Inn Gar- 
dens to see and be 
seen. Gossipy Pepys, 
that prince of small- 
beer chroniclers, came 
on Sundays with his 
wife “to observe the 
fashions of the ladies, 
because of my wife’s 
making some clothes.” 
Here, too, the old 
reprobate came “all 
alone, and with great 
pleasure seeing the 
fine ladies walk.” It 
was to Gray’s Inn 
walks that Sir Roger 
de Coverley repaired 
“to clear his pipes 
in good air,” and to 
deliver his opinions 
on Church and State 
and Prince Eugene. 

There is a certain literary halo hanging 
round the dingy staircases and gloomy 
chambers. Dr. Johnson had rooms in the 
Inn, — probably in South Square. Thence, 
doubtless, he emerged to do battle with the 
luckless Osborne, who had his bookseller’s 
shop under Gray’s Inn gateway. Goldsmith 
stayed in the Inn for a time, while away from 
the care of Mrs. Fleming, that best of land- 
ladies. At No. 8 South Square, Macaulay 
stayed for fifteen years while in the zenith 
of his fame. 


Poets the Inn has had galore. Chapman, 











7O 
Samuel Butler, and Southey are among the 
best of them. Even the bookseller’s shop | 
under Holborn Gateway has had an eventful | 
history. Bacon’s publisher occupied it for a 
time. Osborne, chiefly notable for the 
thrashing he received at the hands of Dr. | 
Johnson, is its next famous tenant. Lastly, 
Jacob Tonson — Pope’s “left-legged Jacob” | 
and Dryden’s worst enemy —lived and | 
thrived there, and brought an army of literary | 
giants to his little back-shop. 

Not every one is agreed as to the present | 


attractions of the Inn. Dickens calls it “ one 
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_ of the most depressing institutions known to 


the children of men.” But we prefer to end 
with Hawthorne’s words in mind. Strange 


| it is, he says, “to pass under one of these 


archways, and find yourself transported from 
the jumble, rush, tumult, uproar, as of an 


| age of week-days condensed into the present 


hour, into what seems an eternal Sabbath. 
It is very strange to find so much of ancient 
quietude right in the monster city’s very 
jaws, . . . which, yet in all these ages, it 


shall not digest and convert into the same 
substance as the rest of its busy streets.” 


STAPLE INN. 
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FEEDERS OF CRIME. 


By ALBERT CLAYTON APPLEGARTH, Of the Baltimore Ba”. 


MONG the many tendencies that our 
age is developing, possibly none is 
more deplorable or alarming than the fami- 
liarity with crime in all its protean forms that 
characterizes the people of our time. The 
schoolboy on the corner can generally give 
a more lucid description of the circumstances 
connected with the latest murder than he 
can of the position of Brazil. The girls keep 
themselves equally well informed concerning 
all the social scandals of the day. If an 
illicit amour of Lady Dunraven with Lord 
Dinsmore has been exposed by some inad- 
vertence, nine times out of ten, the pupils of 
the various female schools will be in pos- 
session of the minutiz. When such facts 
obtrude themselves upon popular attention, 
the extremely serious question presents itself, 
What shall be done to abate this already 
great and growing evil? Disclaiming any 
idea of a catholicon, and without making 
pretensions to exhaustive treatment, it might 
be remarked that the object in question 
would be immensely promoted by the intro- 
duction of at least two reforms. 

Possibly, of all institutions in a city, none 
brings the inhabitants thereof into more 
direct contact with criminality of all sorts 
than does its criminal tribunal. Here as- 
semble the youth as well as adults, and all 
alike drink in tales of the most disgusting 
vileness with apparent avidity. Now, in the 
large majority of our municipalities the 
greatest precautions are exercised, and 
properly so, against physical contagion. If 


a person has smallpox or other infectious | 


disease, he is immediately despatched to the 
isolated ward in some pest hospital. 
words, indeed, could express the condemna- 
tion that would be visited upon the officials, 
were these functionaries to parade such 
patients among persons, who might be inoc- 
ulated with this malady. The public are 





No | 


always and rigidly excluded from such places. 
While thus recognizing the propriety of the 
conduct adopted in regard to _ physical 
disease, is it, therefore, the part of wisdom 
to adopt just the opposite policy in regard 
to moral (the worst of all) contagion? No 
matter what may be our opinion on the 
query as thus propounded, a moment’s re- 
flection will demonstrate that the conduct 
ordinarily approved justifies the accusation 
herein made. A concrete illustration will 
make this evident. A gambler, let us say, 
forms an attachment for some scarlet woman 
of his acquaintance. The pair begin to live 
together. A third party intervenes, and this 
brief tragedy closes with a homicide. Now 
the case is ready to be placed on the boards 
for the edification of the populace. The law 
of the land guarantees the accused a trial. 
The time is fixed. When the day arrives, 
the murderer is produced in court. On the 
bench sits the judge. There are the neces- 
sary court attachés. Yonder are the jury in 
their box. At the trial-table are the attor- 
neys. Beside them is seated the prisoner, 
and possibly the members of his family, if 
they still cling to him. But these individuals 
are not all. Outside of the rail, and fre- 
quently inside of it, is a large audience, who 
are in no way interested or connected with 
the trial except by idle curiosity. How 
large this constituency is, only persons com- 
pelled to attend this tribunal know. And 
as a rule, it should be further stated that the 
viler, the more obscene, the matters offered 
in evidence, the more popular the case be- 
comes. Now, it certainly requires no effort 
of the imagination to be convinced what an 
irreparable injury such proceedings inflict 
upon any community. When the profes- 
sional duty of the writer has compelled him 
to attend the sessions of this court, he has 
frequently noticed mere children, sometimes 
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of both sexes, drinking with the greatest 
eagerness at this exhaustless river of conta- 
mination. Such then is the evil, such the 
problem that confronts us. Concerning the 
remedy, of course, different minds will differ 
as to details. But as to the main point, no 
latitude exists for difference of opinion 
among well-disposed persons. Certain it is, 
that this court was never intended to supply 
the place of the Roman circus or the gladia- 
torial shows. With little or no hesitation, 
therefore, the writer contends that all such 
tribunals should be closed to the public. 
Only those directly interested in the prisoner 
at bar should be admitted, and these only 
on the presentation of a ticket to be procured 
from the office of the State’s. Attorney, or 
from some reputable, responsible person. 
Having thus deprived this hydra of one 
of his many heads, we devote our attention 
to another, — the report of criminal proceed- 
ings in'the secular press. The detrimental 
influence upon the reader of these detailed 
statements of the most revolting offences 
can scarcely be calculated.. Those dailies 
that offend in this particular attempt to jus- 
tify their conduct on the ground, however, 
that these items make a paper spicy, and 
they further allege that people like a paper 
containing “ newsy” articles of this descrip- 
tion. That such assertion is partially true, 
cannot be successfully denied; that it is 
absolutely veracious, few will admit, for all 
right-thinking persons agree in expressing 
intense disgust and disapprobation when 
this vile stuff is spread before them as news. 
The press has been inhibited by law from 
publishing details of executions, and it seems 
that this prohibition might be extended in 
many other respects to the pronounced ad- 
vantage of the populace. It is a matter of 
common notoriety that the reading of many 
persons is confined exclusively to the news- 
paper. Its opinions, therefore, become their 
opinions. Their memories are simply store- 
houses for its statements. And if the wel- 





fare of a state really depend upon the moral 
qualities of its citizens, then it surely be- 
hooves the public authorities and lawmakers 
to be very careful what is spread before the 
public, for now, as always, ‘as a man think- 
eth, so he is.’ Reference is made at this 
time to papers usually styled reputable. For 
journals, papers, and magazines of the Police 
Gazette stamp, which contain nothing except 
unadulterated vileness, there seems to be no 
excuse whatever for tolerating either their 
existence or sale. On the other hand, rea- 
sons, both valid and cogent, exist for their 
absolute suppression under suitable pen- 
alties. 

Another count in the indictment against 
such publications is that. they constitute an 
even more effective educator in crime than 
does the criminal tribunal itself. The num- 
ber of persons who can crowd into a court- 


‘room is, of course, restricted by the space 


available. But no such limitations are im- 
posed upon the press. Newspapers find 
their way into thousands of homes, — the 
best in common with the most degraded. 
In the columns of such, the embryonic 
criminal often finds a competent instructor. 
Here he frequently reads of the commission 
of atrocious crimes. He instantly perceives 
what errors caused the detection of the cul- 
prit. He sees also the weak points in the 
efforts of the perpetrator to escape the just 
punishment of his deed. When he is ina 
similar position, he determines, therefore, to 
avoid such fatal mistakes. At last, his time 
does come. Then the designs thus formed 
are carried into execution, and frequently, 
in consequence, the efforts of the police to 
apprehend the offender are utterly futile. A 
corrupt press and public criminal proceedings 
have produced their legitimate progeny, — a 
race of criminals, a frustration of justice. 
And thus is fulfilled in our day and genera- 
tion the saying that is written, “ He that 
soweth to the wind shall for a harvest reap 
the whirlwind.” 
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SOME JERSEY JURISTIC JIBES. 


~ How would you obtain possession of an 

estate when the tenant for life holds 
over?” is a question often put to law students 
about Jersey City. The usual answer given 
is, ‘‘ By ejectment.” 


A popular Jersey City lawyer, until re- 
cently a State official, was the attorney for 
the plaintiff some years ago in a “false 
arrest” action against James A. Bradley, 
“the founder” of Asbury Park. The found- 
er’s counsel made an eloquent address to 
the jury, dwelling with great emphasis upon 
the wonders that his client had worked at 
Asbury Park; stating that he had trans- 
formed the sandy and marshy wastes into 
a city of paradise, and concluding with the 
honorable chestnut, “ made the barren wil- 
derness to blossom like the rose.’ The 
effect upon the rustic jurymen was quite in- 
describable. They were inclined to favor 
the defendant anyhow; and only by great 


difficulty were they restrained from tumult- 


uous applause. When the excitement from 
this glowing peroration had somewhat sub- 
sided, up rose “ Charlie,” shaking his shagg 
mane with its eleven cowlick: rampant, nine 
couchant, and five dormant. His reply was 
short but very fetching, and concluded with; 
“Tt is true, gentlemen, that Mr. Bradley 
came into the wilderness, and the wilderness 
at Mr. Bradley’s touch brought forth a rose. 
But, gentlemen of the jury, I ask you to 
honestly tell me who plucked that rose?” 
Verdict for plaintiff on first ballot. 


In what was formerly called “ East New 
Jersey” the quick-witted and shrewd ex- 
ploits of a certain county prosecutor with a 
military handle to his name have for years 
been stock in trade for the story-tellers of 
the bar. The General was noted for pursu- 
ing his favorite sport, hunting, in season and 
out of season. One day when but a few 
miles from his home he had bagged several 

10 





fine quail and rabbits, he was pounced upon 
by an old:and exceedingly irate farmer, who 
demanded the game and damages. The 
General offered him a good sum for the 
trespassing, but positively refused to sur- 
render his booty. Fully expecting to recover 
both the game and the money, the farmer 
marched the General to the office of a justice 
of the peace and made his complaint. But 
to the farmer’s horror, his prisoner emphati- 
cally declared that he had not been trespass- 
ing, and that he himself and none other was 
the owner of that farm. Then he made a 
counter-charge against the farmer for disor- 
derly conduct. The justice was about to 
proceed further with the hearing, when the 
General declared that since the title to the 
land was in question, a justice’s court would 
have no jurisdiction, and that he must send 
it up to the court of common pleas. Amazed 
beyond expression at the peculiar turn of 
affairs, the unhappy farmer engaged a law- 
yer, and learned that it might cost him $500 
to conduct his suit ; and that even if suc- 
cessful, it might throw a cloud on the title. 
That the title to the farm he had owned and 
worked for fifty years should be disputed by 
any one, least of all a disreputable hunter, 
was a mystery to the yeoman. He quickly 
sought out the General, and compromised. 
Nor was his astonishment lessened when he ° 
found his opponent in the person of the 
County Prosecutor of the Pleas. 


There is something really remarkable in 
the diversity of talent in the profession down 
in “Old Monmouth ;” and of “ natural abil- 
ity,’ whatever that means, there is a super- 
abundance. While a student in the office of 
an ex-judge, a bright young Irishman, now 
a leading practitioner, was suddenly called 
upon for the first time to conduct, before a 
jury, a defence in which a counter-claim of 
damages was set up. The counsel for the 
plaintiff was just out of a law-school, and 
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presumably in possession of all the tricks of 
logic and graces of rhetoric of which a 
country practitioner can make use. Both 
the justice of the peace and the jury settled 
down convinced that they were to be spell- 
bound with the beautiful figures and power- 
ful arguments of the learned advocate; and 
he was not inclined to disappoint them. In 
his address he said the defence knew very 
well that they had no case, and so the 
“ Judge,” instead of attending to his business 
personally as usual, had sent up his ignorant, 
clumsy clerk to let him see what a lawsuit 
was like. And such a thing, argued the 
counsel, was an insult to the gentlemen of 
the jury. The case, he said, was one in 
which the rule of damnum absque injuria 
held throughout; and that damnum absque 
injuria Was a statement which could be suc- 
cessfully refuted by no man. In brief, there 
never had been, and possibly never would be 
again, a case in which damnum absque injuria 
was more perfectly illustrated. So he rang 
the changes on his pet phrase, repeating it 
some twenty times, much to the liking of 
the jury, which nodded intelligently each 
time the sonorous words were uttered, and 
was much inclined to favor the college-bred 
lawyer. 

Then Rusticus Plebius had his innings. 
Timidly and yet winningly he began his tale 
to the jury. 


him that he was a plain, simple, honest man ,; 


like themselves, and that again, like many of 


He admitted the charge against | 
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the jury, his opportunities for acquiring a | 
polished education had been very meagre; | 
and that therefore he would talk to them | 


plainly and simply in the language of honest 
men and as man to man. 
presence by stating that the “ Judge” was 
unexpectedly called away, and, believing that 
the plaintiff had no case anyhow, he had 


been asked to appear for the defendant. | 


Now, while he had not spent many days 
in a schoolhouse and never had been to col- 
lege, yet he had by chance learned “a little 
French” in some books he had been looking 
at. And his surprise and indignation were 


He explained his | 








boundless when he heard his opponent take 
advantage of his superior education and the 
jury’s ignorance of the French language to 
insult them to their faces in a language they 
could not be expected to understand. 

“ Now, gentlemen of the jury, he has kept 
up a constant cry of damnum absque injuria 
without attempting, for he did not dare, to 
tell you what those insulting words mean. 
By a lucky accident, gentlemen, I do know 
what he means, and will show you how basely 
he has insulted you. Take the first word, 
gentlemen, damnum. That is not so hard to 
translate from the French into English, 
Our word meaning the same thing is much 
like it. Gentlemen, I know, and the man, 
if he be a man, who said it knows full well, 
that damnum means Damn! Now the last 
word, gentlemen, the word zajuria,— that, 
too, is easily understood and remembered, 
though not so clear as the first. /njuria, 
gentlemen, in the language of honest men, 
means Jury. Now the other word, adsque, is 
very hard to translate; but, gentlemen, I 
happen to know, and will tell you that it 
means Bad. And this cheeky cuss has been 
calling you a Damn Bad Jury all through this 
trial, and you did n't know it. He has taken 
a foul advantage of you and me alike, and 
now I ask that you show him that so far as 
he and his plaintiff are concerned, you are 
just the kind of a jury that he has called 
you.” And it did. 

One of the prettiest cottages and the 
finest site in Ocean Grove, that eminently 
religious and strict camp-meeting resort 
along the Jersey coast, are owned and occu- 
pied by a lawyer who is openly and profess- 
edly an infidel. Singularly enough, this 
man’s is the only property within the gates 
of the famous old watering-place which is 
held in fee simple; and singularly again he 
was one of the early purchasers and settlers. 
The remainder of the lots were conveyed as 
leaseholds. It seems that the lawyer was 
told, when about paying for his lots, that the 
camp-meeting association were just out of 





blank deeds, which are drawn up with restric- | 
tions innumerable. A supply was expected 

in a few days. “Very well, you take this | 
money and give mea receipt for it.” This | 
was done by the President ; and the Vice~- 

President and Treasurer being at hand, their 

signatures were also obtained. This receipt | 
was immediately recorded in the County 

Clerk's office as a deed. A little while after | 
the purchaser was notified that his deed was | 
ready at the association office. He replied 
that he was satisfied with the receipt. He | 
refused to accept or have anything to do 
with the association deed; and, much to the | 
horror and consternation of the twelve cler- 
gymen and twelve laymen comprising the | 
association, persists that he has and holds a | 
perfect fee simple. | 


The Lambeth Poisoning Case. 


| “Who is Mr. Cokes Littleton ? ” 


| written ?” 
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a cause célébre before a justice of the peace, 
spectacled, precise, cautious. The plaintiff’s 


| attorney talked, but made no argument, as 


before a “J. P.” such a thing would be con- 
sidered wholly superfluous. The defendant 
supported his argument by a quotation from 
Coke’s Littleton, and produced the book. 
That decided the question in the justice’s 
opinion, but he asked the plaintiff’s counsel 
what he had to say. He-took the book. 
The other 
this book 

“ Where 
This also 


briefly replied. ‘When was 
He was informed. 
was it written and published?” 


| was answered by the too learned counsel. 


Then the opposing attorney stormed and 
raved, and asked why in Heaven’s name the 
book of a dead man who lived in a foreign 


. land three thousand miles away should be 


New Jersey retains the common law in 
much of its primeval simplicity. ‘“ Black- 
stone and the statutes” govern the courts, 
and many a lawyer will consult no other 
books. Notwithstanding this, there is the | 
following well-authenticated case. This was | 


brought out of a garret into a court-room in 
the State of New Jersey; and the justice 
promptly ruled the book out of court and of 
no account in this sovereign State which 
makes laws for itself. 

LLADNYT. 





THE LAMBETH POISONING CASE. 


By a LEGAL 


ROM the 17th to the 21st of October, 
1892, the Central Criminal Court, bet- 

ter known as the “Old Bailey,” in London, 
was occupied with the trial of Thomas Mill, 
or Mill Cream, for the murder of an “ unfor- 
tunate” girl named Matilda Clover. Mr. 
Justice Hawkins, the greatest cross-exam- 
iner in his day that the English Bar has 
ever produced, was the presiding judge; Sir 
Charles Russell, the new Attorney-General, 
prosecuted for the Crown ; while Mr. Geoghe- 
ghan, one of the principal lights of the crimi- 
nal bar, was leading counsel for the defence. 
The prisoner was a man of about forty 


SPECTATOR. 


dered; he was almost entirely bald; had 
a heavy cast in his eyes, which a pair of 
old gold-rimmed spectacles imperfectly con- 
cealed ; and wore a mustache and short 
bristly beard. He had a decidedly strong 
but singularly unpleasant mouth, which kept 
in almost constant motion; and his appear- 
ance, as a whole, was powerfully suggestive 
of that of a trapped and caged tiger. 

The case for the prosecution was opened by 
Sir Charles Russell with ability and modera- 
tion. Sir Charles is no orator, as Cock- 
burn was ; and his mastery over the mind of 
the average juryman is due entirely to his 





years of age, tall, stout, and broad-shoul- 


logical force, and his impressive, deliberate 
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utterance,— he never leaves a point without 
waiting to see whether it has had the precise 
effect upon the constitutional tribunal which 
he intends. The general impression in court 
was that the opening speech for the prose- 
cution was a great effort of forensic acumen ; 
and the learned counsel for the prisoner was 
heard to observe that it would tell with deadly 


if not fatal effect on his client’s chances of | 


escape. 

The first witnesses were two girls, Eliza 
Masters and Eliza May, who were brought 
to prove that Mill was in the company of 
Clover some days before her death. Their 
testimony, however, was not altogether sat- 
isfactory. Mill had made an appointment 
to visit them at their lodgings at a certain 
hour on a certain afternoon. They were on 
the outlook for him at the time appointed, 
and swore that they saw him pass beneath 
their window along with the girl, Matilda 
Clover. The window, however, was shut; 
Clover’s companion was walking on the in- 
side of the pathway ; the glimpse which the 
girls caught of him was momentary at the 
best ; and Masters at least failed to identify 
him, when she saw him subsequently with 
his hat on at Bow Street Police Court. Then 
came the girl, Lucy Rose, who was servant 
in the house where Clover lodged. But she, 
too, refused to identify the prisoner with the 
man whom Clover had brought home with 
her on the night of her death. There was 
clear evidence that this unfortunate girl was 
poisoned with strychnine, and died from its 
effects. No trained eye can mistake the 
symptoms produced by that cruel and deadly 
drug; and although the ignorant witnesses 
who saw Clover die were unaware of its 
presence, their artless description of her 
death-bed agony enabled the well-known 
expert to the Home Office, Dr. Thomas 
Stevenson, to say at once that strychnia, 
and strychnia alone, was the cause of death. 
There was no evidence, however, that Mill 
had administered anything to her ; and if the 
case had stopped here, he would certainly 
have been entitled to an acquittal. 
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But with the fatal maladroitness which 
criminals of his class invariably display, he 
proceeded to weave the rope of circumstan- 
tial evidence which ultimately hanged him. 
It was proved —and one could not fail to ob- 
serve in the faces of the jurymen the telling 
effect of the testimony —that at a time 
when no living soul had dreamed that the 
girl Clover had been murdered, much less 
murdered by strychnine, Mill was writing 
to Dr. Broadbent, the physician to the 
Prince of Wales and one of the most hon- 
ored and honorable members of the medical 
profession, explicitly stating that Clover had 
been poisoned with strychnine, and threaten- 
ing to accuse him of the murder unless he 
was prepared to pay handsomely for the 
blackmailer’s silence. It was proved that 
Mill was in possession of large quantities 
of strychnine ; that he had attempted to ad- 
minister pills to another girl named Loo 
Harvey of the same class as Matilda 
Clover, had then circulated a report that 
she too had fallen a victim to strychnia, and 
had endeavored to levy fresh blackmail out 
of the circumstance. Loo Harvey told her 
story well, and no one"present had any doubt 
that she was speaking the truth. Then it 
was demonstrated that two other girls. in 
the same unfortunate rank in life, Marsh 
and Shrivell, had died mysteriously from 
strychnine poisoning, and that a man whom 
the police positively identified with Mill 
had been in their company a short time be- 
fore. Finally, there was found in Mill’s pos- 
session memoranda cOntaining the initials 
of all the murdered girls, and the precise 
dates when their deaths occurred. 

This closed the case for the crown. No 
witnesses were called for the defence; but 
Mr. Geoghegan most ably contended that the 
proof of identity was too defective to entitle 
the jury to bring in a verdict which would 
deprive a fellow-creature of his life. Sir 
Charles Russell replied with the same deadly 
moderation that he had exhibited in his. 
opening speech; and then the court ad- 








| journed for the day, in order to enable Mr. 





Justice Hawkins to prepare his charge. Up 
to this time Mill confidently expected an ac- 
quittal. He expressed the most unbounded 
admiration for his counsel, and said that 
he thought very little of Sir Charles Russell, 
and was surprised that such a feeble advo- 
cate should ever have been made Attorney- 
General of England. But Mill's hopes of 
escape visibly disappeared, when on the 
following day Sir Henry Hawkins summed 
up the case to the jury. His lordship was 
evidently determined to make a great effort ; 
he had carefully arranged his materials ; he 
spoke for three hours in that clear, incisive, 
beautiful voice with which the Tichborne 
claimant was painfully familiar, and — prin- 
cipally because there was no defence — his 
charge was a speech for the prosecution far 
abler and more effective than that which Sir 
Charles Russell had delivered on the previous 
day. 

Then comes the closing scene. The jury 
retire; the prisoner is led downstairs to 
spend the awful interval in which his life is 
hanging in the balance out of sight of the 


eager eyes and away from the hum of the 
hushed voices of the great crowd with which 


the court is thronged. Mr. Justice Hawkins 
leaves the bench for a few minutes’ rest. 
Suddenly and within a quarter of an hour 
after the judge has finished his charge, it is 
whispered that the jury are coming back. 
Man by man they file into the box; and one 
glance at their grave, resolute faces suffices 
to tell the most casual observer what their 
verdict will be. Sir Henry Hawkins returns 
to the bench. The prisoner is brought 
to the bar; he leans his right arm upon 
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it and gazes intently, but hopelessly, at 
the faces of those on whose word his fate 
depends. 

“Gentlemen, are you agreed on your ver- 
dict ?” says the clerk of court. 

“We are,” replies the foreman. 

“Do you find the prisoner guilty or not 
guilty?” 

“Guilty,” is the answer. 

“Fhomas Mill,” the clerk of court goes 
on, “you stand convicted of the crime of 
wilful murder. What have you to say why 
the court should not pass judgment of death 
upon you according to law?” 

Mill had privately, I believe, expressed 
the intention to “give it to Haw- 
kins,” but had evidently thought better of 
this useless resolve, and now he merely 
shakes his head without saying a word. 
The judge assumes the black cap, and passes 
sentence of death in those old dread words 
which have sounded the knell of so many 
generations of criminals. The warders 
close around the condemned man as the 
chaplain says, “ Amen.” The chief warder 
touches him lightly on the shoulder, and 
the Lambeth poisoner turns and descends 
the steps toward the condemned cell. The 
pomp and circumstance of the trial are 
over ; the spectators disperse to their several 
duties or pleasures; the voices of the outer 
world die away ; and the wretched convict is 
left alone, to reflect on his life of forlorn 
makeshifts, infamy, and crime. No one 
deplores his fate. Indeed, the existence of 
such monsters as Mill is the standing and 
unanswerable argument for the punishment 


_ of death. 
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LEGAL EDUCATION IN MODERN JAPAN. 


a. 


By ProressoR JOHN H. WIGMoRE. 


Ill. 


HE Law School year begins (except at 
the Imperial University) about the mid- 
dle of September, and ends in the middle of 
July, being equally divided into two terms. 
In the excepted instance the year begins and 
ends a few weeks later and earlier respec- 
tively. At Keiogijuku the school year is 
the calendar year, and there are three terms; 
but the sessions seldom open at any school 
until after the time appointed, and _practi- 
tically close a week or two before the sched- 
ule date ; so that, reckoning all the holidays, 
the total “rest,” as the Japanese call it, is 
seldom less than four months in each year. 
It will have been noticed that the full 
course in all the schools occupies at least 
three years. In this respect the Japanese 
set us a good example. It is true that a 
larger number of subjects are taken up, but 
each one necessarily receives a less detailed 
treatment than with us. From our point of 
view, to be sure, the crowding of so many 
subjects into the curriculum is accomplished 
at the expense of thoroughness and careful 
work. It is certainly contrary to our ideas 
of the best education to find the average 
school requiring fifteen and twenty hours a 
week of attendance at lectures. The mere 
multiplicity of courses is in itself not with- 
out reason ; for experience teaches that the 
Japanese want from abroad only the broad 
principles of law, and will never make use 
of the detailed development of our jurispru- 





dence (except by way of illustration in teach- | 
| school, as far as I am aware, is the corps of 


ing); and a much shorter time suffices for 
covering the ground of a given subject ; but 
the number of lectures per week is excessive. 
It is, however, the natural outgrowth of the 
existing ideals of education among teachers 
as well as among students. To this a refer- 
ence will presently be made. 


Just who are the responsible persons in 
the arrangement of courses, choice of meth- 
ods, etc., it is difficult to say. In the private 
schools we find at the head of the list a 
number of distinguished patrons ; but these 
merely lend their names. Then comes a 
president, who takes a more or less active 
part in the administration. Below is a di- 
rector, perhaps two or three, who may or 
may not be teachers, and usually are the 
real persons in control. In a few schools — 
notably the Semmon and the Keiogijuku — 
there is a council of twenty or so, elected by 
the alumni and the donors of funds from 
among themselves ; and the decision of the 
Council is required in certain measures, — 
such as the fixing of salaries, the employment 
and dismissal of instructors, etc. But Japan 
proceeds on the Confucian principle, which 
we, in our politics, at least, would do well to 
follow more closely: Rules count for little ; 
find a good man, put him in office, and trust 
his discretion. In most associated undertak- 
ings, including the schools, the Councils and 
Boards are generally satisfied to register their 
approval of whatever measures the trusted 
man may propose. If things do not go well, 
they have him turned out (that is to say, his 
ill health obliges him to ask for a vacation, 
which he prolongs indefinitely), and find an- 
other. So that the conduct of the school is 
usually in the hands of one man, or a few 
men, somewhere on the staff, but not always 
in a conspicuous position, and not usually 
in possession of nominal control. In no 


instructors, or a part of them, invested as a 
faculty with that general supervision of the 
school methods which they usually possess 
in our own country. This arrangement is, I 
think, often a source of disappointment to in- 
structors engaged from abroad. They come 





here expecting a free hand in their own de- 
partments, or at least an equal vote in the 
decisions of a managing faculty. They find 
themselves as a rule in the position only of 
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hired specialists, without a voice in the con- | 
in the Meiji, from eight to eleven, and from 


| three to six ; andin Keiogijuku, between eight 


trol. Their work is generally cut out for 
them, and changed at the discretion of their 
employers, 
treated no differently from some of their 
Japanese colleagues; and there are many 
reasons why it is natural and justifiable on 
the part of the Japanese to maintain Such a 
relation with their foreign employees. If it 
deprives the foreigner of certain privileges, 
it has also the result of freeing him from 


But they are in this respect | 


i 


ways in the evening, from five to nine; in 
the Imperial, from eight to twelve, and from 
one to four; in the German, in the morning, 
from eight to twelve; in the Law Institute, 
usually from three to six in the afternoon ; 


and three. Early morning and late afternoon 


| hours are the most frequent, because so 


some of the responsibilities and anxieties | 


which attend freedom of discretion. 

The plan of putting instructors on the 
footing of hired lecturers, and the consequent 
absence of an organized and co-operating 


many of the instructors must be in.court or 
at their government desks between nine or 
ten and three; but the time of day is in Ja- 
pan one of the most immaterial of consider- 
ations. In there are funerals at 
four in the morning ; one may receive a call 
at daybreak; the postman jogs in at ten 
o'clock at night ; and I know of a law course 


summer 


given last year by a Japanese instructor three 


faculty, is in part merely one result of the | 


system, generally followed, of taking as in- 
structors men who are already employed in 


| of course. 


other ‘positions, — usually as lawyers and | 
| eigner in the end finds himself obliged to 


| come; though oral explanations usually pre- 


government officials. This in turn is due 
partly to the fact that the schools cannot 
pay salaries suitable for resident professors ; 
but chiefly to the fact that the younger ex- 
perts in legal science have almost all received 
their education abroad at government ex- 
pense, and are now in prime demand as 
judicial and administrative officials. If all 
such persons were to withdraw from the 


times a week from half-past six till half-past 
seven in the morning. 

I have said “lectures ;” for a recitation is 
almost a thing unknown. The styles vary, 
Many Japanese lecturers dictate 


from a prepared text. To this plan the for- 


cede the dictation of the general principle. 


| The students’ acquirements in foreign lan- 
| guages do not permit them to reduce an oral 
| discourse to summarized notes in the course 


school staffss perhaps less than one fifth | 


would remain. 
continue for some time to come; but there 
are these unsatisfactory results, that instruc- 


This condition of affairs must | 


tion in law is with such persons a subsidiary | 


pursuit, and can never receive systematic at- 
tention as a life-vocation, and that no steady 
and permanent interest is taken in the insti- 
tution or the students, to whom they give a 
mere hour or two a week. Among the pri- 
vate schools I do not know of one which em- 
ploys (apart from its director) a resident 
Japanese professor of law. 

The hours of lectures vary greatly. In 
the Japan Law School lectures are given al- 


of delivery ; and they write down nothing 
that is not dictated. So that the only way 
in which the retention of the matter by the 
students can be insured is to dictate, which, 
indeed, they usually insist upon. Many 
Japanese, of course, are able to lecture 
rapidly in their own language, and require 
the students to make their own notes. 
Where the course is upon a part of the 
Code, the articles are sometimes taken con- 
secutively as the basis of comment; but 
the lecturer often follows his own arrange- 
ment, referring, upon occasion, to the Code 
sections. In the Law Institute, the students 
in the English law courses are usually as- 
signed beforehand a number of pages ; and 
in the class these are gone over with careful 
exposition. I am told that progress is slow, 





a 


a 


and that a text-book is seldom finished dur- 
ing the allotted time. In the Imperial Uni- 
versity a class has been taken through 
Langdell’s Cases on Sales and through a few 
others of the Harvard collections of cases ; 
and at Keiogijuku use is made of them from 
time to time, and cases re-stated from our 
precedents are generally employed to stimu- 
late discussion and generalization on the 
part of the student, and lead him up to a self- 
discovery of the principle in hand. But these 
practical methods are difficult to put into 
force. In the first place, the slender linguis- 
tic accomplishments of the student make it 
impossible for him to do more than a very 
small stint of reading in foreign literature. 
In the next place, and chiefly, the ideal of 
the Japanese student is radically opposed to 
such methods of training. Education for 
him means the absorption of a certain 
amount of information. Intellectual effort, 
the thinking out of a principle for himself, is 
unnatural and repellent. There are some who 
enjoy discussion and the solution of incon- 
sistencies, as cake or candy titillates our 
palates. But the substantial diet which 
their nature craves and expects is the knowl- 
edge, the conclusions of the instructor. Just 
as the material aim of the average American 
law student, after no matter how long a flight 
of reasoning upon principle and _ public 
policy, always brings him down ultimately 
to the practical question, ‘‘ Reasonable or 
unreasonable, which way is the law?” so the 
Japanese student, after no matter how many 
attempts by the instructor to stimulate his 
powers of decision, inevitably finishes with 
the flattering but passive question, “ But 
what is your opinion?” Judged from our 
standpoint, this is the reverse of desirable. 


But the traditions of Japan furnish a different | 


standard. Suppose that certain young 


lawyers in an American city heard of a | 


sojourn which Professor von Ihering or | 
| a set of the Supreme Court decisions,— they 


in the United States, and conceived the | had not been thought necessary by the 


Professor de Boutmy was about to make 


idea of forming a class and inviting the 
eminent foreign jurist to give a dozen pri- 
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vate subscription lectures embodying some 
yet unpublished researches and speculations. 
On the first evening the foreigner, after a 
sketch of the subject, names a chapter in a 
printed volume, and calls upon them to pre- 
pare themselves upon it. On the second 
evening he calls the roll, asks questions, 
tries to start discussion, refrains from com- 
municating his own views, talks of stimulat- 
ing thought, and then sets another lesson in 
the book, with no word of his looked-for 
original material. Should we think it un- 
natural if the members of the class felt de- 
frauded of their just expectations, and either 
informed the visitor of his misapprehension 
or ceased to attend? I donot mean to draw 
an exact parallel between the cases ; but one 
who can understand how the lawyers would 
feel in the last instance will comprehend 
something of the feelings of the students in 
Japan. They do not come to be catechised 
or trained, but to obtain the information of 
which the lecturer is supposed to be uniquely 
possessed. The classic traditions of Japan- 
ese higher education differ from our notions. 
The student sits at the feet of the sage, and 
reverently receives the words of wisdom that 
wing themselves from his lips. He who has 
most faithfully committed these utterances 
to memory is the most meritorious. The 
most approved Chinese and Japanese trea- 
tises are those that marshal the greatest 
number of citations, and “ Thus said the sage” 
introduces every paragraph. Grown up in 
such an atmosphere, what student of this 
generation can accommodate himself to the 
inverted methods of Western learning ? 

In the face of this disposition it is some- 
times extremely difficult to carry out plans 
for the practical and exercitative study of 
the law. Here is an instance from the ex- 
perience of a friend. Desiring to make his 
work as beneficial as possible to the students 
in a practical way, he ordered for the library 


authorities, — of which some four volumes 
had then appeared, —in Japanese, of course. 





Legal Education in Modern Fapan. | 81 


He set apart one hour a week, assigned a 
case (they are all reported briefly) to each 
student, and asked him to be ready with a 
statement of it at the hour set. The inten- 
tion was at once to apply to actual Japanese 
cases the principles acquired in the courses, 
comparing the results under English law 
with the results of the court, and also to 
familiarize the students with their own juris- 
prudence and with the handling of cases. 
Or the first occasion two or three only were 
ready; and as the requirement of a brief 
written syllabus-translation seemed irksome, 
it was announced that an oral statement 
would suffice. There followed for five weeks 
a continuous course of non-preparation on 
the part of the students. During that time 
some half-dozen cases in all were prepared, 
and at its end the class went to the manager 
and requested that this feature of the course 
be discontinued ; and the instructor was so 
notified. The reason given by the students 
was that they could just as well study the 
cases after they had graduated. This is 
simply one of dozens of instances. 


In one respect this ideal is worthy of our 
notice, for it elevates the process of educa- 


tion to a high plane. Legal education in 
Japan is not regarded merely as the neces- 
sary preparation for earning a livelihood. It 
is the devotion of one’s time to the acquisi- 
tion of knowledge for its own sake. To 
become a student is to abandon the sordid 
career of one who seeks gain in commerce 


or industry, and to place oneself in the noble . 


ranks of fhose who prefer wisdom to gold. 
The traditions of feudalism and Chinese phi- 
losophy have made this the pervading idea in 
all classes, — gradually losing its hold, to be 
sure, but still dominant. Comparisons are 
dangerous ; but while I will not say that the 
proportion of youths pursuing a liberal edu- 
cation is greater, contrasting the families 
who can afford it, than in our own country, 
it may be asserted that a liberal education is 
in higher conventional esteem by all classes, 


and that greater sacrifices are made: by | 


family and friends to secure it for those who | copied out in script by an amanuensis; and 


It 





a while; 
| sealed if the class discovered him using it. 


desire it. Records of extreme devotion to 
this object of respect and ambition are in- 
numerable. I happen to think at this 
moment of a young man, the second son of 
a family in Western Japan, who manages to 
get along with his monthly salary of fifteen 
yen in a petty government clerkship and 
also to support entirely his youngest brother 
in a private collegiate school in Tokyo. 

One curious effect of this ideal is the aver- 
sion of students to text-books in the hands 
of an instructor. What they desire is his 
individual wisdom. They do not object to 
using a text-book for the preliminary perusal 
of a topic (though they elude most attempts 
to test their familiarity with its chapters), but 
in the class-room a text-book in any shape 
is an abomination. A bulging note-book of 
loose sheets is the passport to their esteem. 
In law teaching this notion usually coin- 
cides with the methods of the instructor. 
But in other branches it is often inconsist- 
ent with practical convenience and the needs 
of the subject, and the expedients to which 
instructors sometimes feel obliged to resort 
to elude the wary prejudices of their classes 
have an amusing side to them. — For instance, 
a gentleman suddenly called to take a course 
of ethics during the temporary absence of 
the regular instructor, not having prepared 
notes of his own, decided to take Martineau’s 
“Types of Ethical Theory” as the basis of 
the course. But he knew that all the respect 
and confidence of the students would be for- 
feited if he took the volumes into class. So 
he kept them religiously in his library ; but 
nevertheless he carried the class, unknown 
to themselves, through the subject on sub- 
stantially the lines ‘of Martineau. Another 
instructor (not now in the country), a teacher 
of long experience here, was once, by the 
miscarriage of some trunks, left temporarily 
without his notes at the opening of the term. 
There was a text-book which would do for 
but he knew that his fate was 


So he had the first two or three chapters 
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with the written sheets he went boldly into 
the class-room, and maintained appearances 
until his own notes arrived. Another foreign 
instructor in Economics, of less experience 
in student ways, once had his notes printed 
(printing is cheap in Japan), for conven- 
ience sake, in a small pamphlet, half sylla 
bus, half notes. This he used as the basis 
of his class-work. But the students objected 
to this, rebelled, and finally went on a strike. 
The manager (an exceptional one) gave the 
instructor carte blanche in settling the diffi- 
culty ; but the latter, not wishing to see the 
school injured by the withdrawal of a whole 
class, concluded to alter the method of 
instruction. 

It is another corollary of the ideal I have 
spoken of, that the method which most suits 
the Japanese student is the one which 
throws no work upon him, but makes him 
merely the passive receptacle of the thoughts 
of the instructor. Work, in our sense of the 
word, is unknown among students. There 
are, of course, shining exceptions, but these 
are few. It is not that there is any objec- 
tion to work in itself. It is merely that the 
traditions of education do not assume it to 
be a necessary element in the student’s 
duty. Knowledge is regarded as a thing 


already in material existence, and capable of 


being received and stored away, as a curio 
or a painting is. Education as a process of 
rigid training is not a part of their notion. 
Thus the student’s practically 
measured by the number of hours in the 
lecture-room. The (to us) excessive num- 
ber of hours per week in the curricula is 
on this understanding not unnatural, since 
otherwise the student would not have enough 
todo. It will easily be understood, more- 
over, that French and German law is on the 
whole more acceptable to the students, so 
far as the process of mastering it is con- 
cerned; for the tempting form in which it 
is offered to them —that of ready-made 
abstractions, requiring, apparently, merely 
the intellectual apprehension of the formula 


work is 


— satisfies their desire for a minimum of | 








mental effort. When a principle is presented 
to them ina plain, straightforward formula, 
they ask for nothing more. Of the exist- 
ence of difficulties, inconsistencies, complica- 
tions, that are involved in its deduction or 
its application, they have little apprehen- 
sion, unless these are forced upon their 
notice. I do not know of the continental 
methods by personal experience. But if we 
may judge from the published criticisms of 
Professor von Ihering, the great practical 
jurist of Germany, German legal education 
is to-day recognized to be extreme in its 
abstractness and unpracticalness. The study 
of the continental law is certainly for Jap- 
anese students at once the most congenial 
and the most unhealthy. What they need is 
something to stimulate intellectual effort. 
To be content with receiving broad generali- 
zations is not merely to be deceived into 
thinking that one has a practical knowledge 
of law; it is to lose the mental training 
which is with us a chief object of all 
education. 

I have alluded to the slender ability of 
students to employ English. This, too, has 
in part for its cause the general method of 
education here. In the traditional ideal, 
memory is everything, ratiocinative facility 
is nothing; and the influence of this is not 
yet shaken off. The result is that where 
sight-memory is involved, as in spelling, one 
finds surprising accomplishments. But in 
the constructive work of grammar and syn- 
tax and in the power of expressing thought 
freely in a foreign tongue there is a certain 
backwardness. It is needless to say that 
the work of the foreign instructor of law is 
greatly hampered. 

The imaginary case put above, of a club of 
American lawyers, will partly convey some 
idea also of the way in which Japanese 
students expect to control the policy of a 
school and to arrange the methods and 
material of instruction to suit themselves. 
Practically, it may be said, the students have 
their own way — that is, whenever it occurs 
to them to have a special way —in every- 








thing. How this state of affairs has come 
about is not very clear. But it exists uni- 
versally,— with less emphasis, perhaps, in the 
Imperial University, because of the competi- 
tion for the government prizes which there 
are to be gained. In an institution now in 
mind four instructors have been dismissed 
in two years because the students did not 
like their methods. In case the authorities 
presume to be obstinate, the screw is applied, 
and there follows a strike,—a word which 
has been thoroughly acclimatized in the 
Japanese language, and is applied by the 
students themselves to the process. Some 
two years ago.a strike of four hundred strong 
took place in a certain private institution, 
because of some new regulation; and 
although the manager was ultimately dis- 
missed as a part of the resulting compromise, 
the strike had lasted so long that many 
never returned, and the school is only just 
recovering from the blow.! In the private 


1 As I write, the newspaper brings a report which will 
illustrate in an extreme manner what I have said. 


JAPAN MAIL, JAN. 9, 1892 
THE HIGHER COMMERCIAL SCHOOL 
The Hochi Shimbun reports another disturbance in the 
above school. It took place on Saturday last. The account of 
what occurred is thus described by our contemporary: “ As 
has been reported in these columns from time to time, a bad feel- 


Commercial School. It had been decided that certain of the 
second year pupils must be expelled from the school. The 
Director, considering that this measure would, if unexplained, 
cause a great stir among the students, ordered them to be sum- 
moned to the Lecture Hall on the gth instant, and deputed a 
member of the school staff, Mr. Imamura, to make clear to them 


that the step to be taken was. absolutely essential to the main- | 


tenance of discipline in the establishment. Mr. Imamura as- 
cended the platform and was about to commence a speech when, 
in excited tones, a student asked him in what capacity he was 
going to address the school, and what he purposed saying. Mr. 
Imamura replied that he was acting in the capacity of a member 
of the school staff,and represented the Director. The subject on 
which he proposed to address them was the policy of the school. 
To this the student rejoined, ‘In that case we are unwilling to 
listen to you. We do not wish to hear about the policy of the 
school from any one but the Director. Let us have an 
interview with the Director.’ Here the whole school com- 
menced to stand on the forms and shout. Mr. Imamura, in 
order to pacify the students, said ‘that the Director was unwell 
and could not be seen. To this one of their number replied, ‘ He 
is not unwell;’ another added, ‘I saw him enter the school com- 


pound this morning;’ and a third shouted, ‘If he is unwell, we | 


Perceiving that his 
Where- 


will go in a body to his house in Azabu.’ 
efforts were fruitless, Mr. Imamura dismissed the school. 


Legal Education in Modern Fapan. 


| of the student. 


| and guides himself accordingly. 
ing exists between the Director and the students of the Higher | S ‘ 8 y 
| speaking now chiefly of Japanese instructors; 


| for the foreigner, trained amid different tra- 


the Higher Middle Schools. 
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law schools, which (except Keiogijuku) de- 
pend largely on the patronage of the stu- 
dents, the result is that the authorities prac- 
tically follow every command of the latter. 
Another effect is that the marks of an ex- 
amination seldom represent the actual merit 
The authorities do not care 
to reduce the attendance any more than can. 
be helped, or to drive away students by get- 
ting a reputation for severe marking. But 
in the Imperial University and Keiogijuku 
this tendency is less apparent. Another 
consequence is that a teacher who finds his 
methods unsatisfactory to the students must, 
if itis to them an essential matter, choose 
between forfeiting his convictions or his posi- 
tion. Sooner or later he becomes tired of 
kicking against the pricks, and falls into the 
habit of following what he discerns that the 
students desire. To be yakamashii — that 
is, to be a disturber of peace or the cause 
of trouble— is to commit a signal breach of 
Japanese morals. <A righteous cause is not 
a complete excuse, for no one can be quite 
innocent who has voluntarily entered into 
strife. The managers of a school, in the 
slang of the day, have no use for an instruc- 
tor who cannot get along harmoniously with 
his students. The instructor knows this, 
I am 


ditions, usually does not easily succumb to 
the harness. But after a time his struggles 
become gradually fainter; and the lapse of 
several years usually leaves him as tractable 


upon a number of the second year students went off in search of 
the Director, and eventually succeeded in entering his room and 
plying him with a string of questions. Mr. Yano made no re- 
ply whatever, and without delay despatched an officer to the De- 
partment of Education to report the occurrence to the Minister.” 
We are informed that the students demand the resignation of the 
Director. 
JAPAN MAIL, JAN. 10, 1892 

Mr. Yano Jiro, Director of the Tokyo Higher Commercial 

School, has resigned his post. 


This School is a Government Institution, ranking with 
The Director in question is 
one of the most experienced educators in Japan, and is 
well known to some of the Bostonians who have resided 
in Japan. 
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and accommodating as a Japanese student 
can desire. 

The educational community is in reality a 
market, the desires of the students being the 
demand which the school authorities seek to 
supply. How nearly this term applies to it, 
in virtue of the mobility of student patron- 
age and the conditions of fluctuation in at- 
tendance, and how sensitive a market it is, 
may be inferred from some figures showing 
the attendance at one of the large insti- 
tutions: — 


1886 1887 1888 1889 1890 


New students during 


the year 435 514 571 653 675 
Total number at begin- 

ning of year 1058 1059 1108 1160 
Net gain over previous 


Ts 6 G8 oe ss 5 79.~— «88 I 49 52 


It appears from this table that in 1889, for 
instance, some 650 students entered, but 
during the same time more than 600 left. 
These figures show the students as they are, 
drifting about from school to school, ab- 


solved from the control of the parents at 
home in the country, studying where they 
find the greatest attraction, and masters of 
the educational situation. 

Space does not suffice to take up here the 
relation between legal study and the future 
professional career of the student. But as 
a specimen of the test to which the student 
must look forward on entering the bar or 
taking a subordinate place on the judicial 
staff, I append the questions given at the last 
examinations. On this occasion, as in the 
past few years, the candidates numbered 
over 1000. Some 200 passed. I am told that 
it is a great distinction to pass at the first 


trial, and that most candidates try two or | 
Something | 


three times before succeeding. 
of this is probably due to the peculiarities 
of the examiners; and it was considered a 
good joke upon them that Mr. Hatoyama 
(lately Dean of the Imperial University Law 
School), on his return from America, failed 
to pass at the first trial. 
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A. EXAMINATION FOR ADVOCATES. 


1. Criminal Law. 


What is the difference between continuing 
crimes (eZzoku-han) and instantaneous crimes 
(sokuji-han), and the importance of this dis- 
tinction in the application of the law? 

What is the difference between embezzlement 
(jukizaisan hishozai) and property-falsification 
(doninzat, escroguerie) ? 


2. Criminal Procedure. 


Explain the nature of public and private suits, 
and the points in which they resemble and differ 
from each other. 

May a Court of Second Instance annul a decision 
of a Court of First Instance for not allowing a 
mitigation of sentence as prescribed by law ? 


3. Civil Procedure. 


A sues B, and C moves to be made a party in 
the case. The Court, after examining C, dis- 
misses the motion. C appeals; but the Court 
of Second Instance dismisses the appeal on the 
ground that the statutory period for appeal had 
elapsed. May C appeal to the Court of Last 
Instance, and show that the period had not 
expired before he entered the appeal ? 

The defendant in a suit requests the Court, on 
decision in his favor with costs, to issue an at- 
tachment against the plaintiff pending appeal. 
May the Court do so? 

If a defendant fails to appear at the trial of a 
case, must the Court give judgment by default, 
or may it take some other course ? 


4. Commercial Law. 


How do you distinguish between a contract of 
insurance and a contract of wager or gambling 
(dakuchi) ? 

Discuss the question whether an ordinary part- 
nership should be regarded as a legal person or 
not, and the significance of the distinction. 

What is the difference between a bill of exchange 
and a promissory note ? 


5. Civil Law. 


Explain the difference, if any, between the effect 
of mistake, compulsion, and illegality of object 
upon the element of consent in contracts. 

Distinguish between the cases when a principal 
is responsible and when he is not for acts of an 
agent in excess of his powers, and give the 
reasons. 

When, if ever, is a person not bound by a judg- 
ment where the period for appeal has lapsed ? 


t 





(2) Where one or more sureties become insolvent, 
what effect has this upon the obligations of the 
other sureties? 


B. EXAMINATION FOR JUDICIAL ASSISTANTS. 


1. Civil Law. 


(2) Explain the distinction between personal and 
real rights, and its advantages. 

(4) What is the effect of fraud upon consent in 
contracts ? 

(c) Does the contract of sale always transfer the 
property in a thing? 

(2) To whose benefit should result the acts of an 
agent in excess of powers? 


2. Commercial Law. 


(a) Where the directors of a corporation make a con- 
tract in regard to an enterprise not included in 
the articles of association, and the shareholders 
afterwards ratify the contract, is the corporation 
bound to perform ? 

(4) What is the obligation of joint signers of a ne- 
gotiable instrument ? 

(c) May the valuation in a contract of marine insur- 
ance exceed the real value of the thing insured, 
and is such a contract entirely without effeci ? 


3. Criminal Law. 


(a) What is the difference between acts done in the 
reasonable protection of self (se¢oboyez), and acts 
done to protect self or relatives in the presence 
of impending danger resulting from vzs major ? 

(4) What is the difference between acts done without 
a criminal intent and acts done without know- 
ledge of facts which are essential to the crime ? 
Give examples of each class. 


4. Criminal Procedure. 


(a) Why are the rules of Proof in criminal cases 
different from those in civil cases ? 

(4) May the Public Prosecutor appeal against a 
judgment rendered by default? If he may, 
what is to be done when the defendant, pend- 
ing this appeal, himself enters an appeal against 
the judgment ? 


5. Civil Procedure. 


(2) Explain the nature and effect of the distinction 
between judgments in Courts of Lower Instance 
and judgments in Courts of Last Instance. 





| different. 
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(4) What are the facts constituting a cause of ac- 
tion? Why is it necessary to affirm them in the 
declaration ? 


It is difficult in describing briefly a phase 
of life, especially of foreign life, that is un- 
familiar to one’s readers, to convey exactly 
the impression one desires. Certain major 
traits, to which the minor ones must be sac- 
rificed, become too prominent, and the shad- 
ings are lost. One can endeavor, of course, 
merely to rehearse one’s own experience, 
and let it tell its story. But all experience 
is personal, and the full title, by the law of 
nature, untransferable. He who takes it 
from another obtains only an imperfect and 
precarious interest. The difficulty of evad- 
ing this law is greater where we are dealing 
with Japan, for the spirit of the life is one 
which can never be put upon paper. It is 
not difficult to find fault with the ways of 
its people, in legal education or in other 
activities; but the doubt always remains 
whether’it is really a fault that we find. By 
our standards something may fall short ; 
but there is a constant residuum of doubt 
whether we have any right to apply those 
standards. In the formation of our judg- 
ments there is a continual conflict between 
the artistic sense and the practical sense. 
The former sees and is satisfied with the 
unity and the charm of Japanese life as it is 
in itself; the latter sees and wishes to re- 
adjust its incompleteness and unsuitableness 
as it stands in comparison with our own 
ideals. \We wonder whether, after all, the 
life that we find here worked out is not the 
best for this land, and whether the sum of 
our criticism is not merely that our ways are 
With most of us, to predicate a 
difference from our own standards is to pre- 


| dicate an inferiority; and this is the error, 
| dangerous because unwitting, for which so 


constant allowance has to be made in all our 
thoughts of Japan. 
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THE LAW OF THE LAND. 


VI. 


NEGOTIABLE 


PAPER. 


By Wn. ArcH. MCCLEAN. 


T has come to be considered in the com- 
mercial world that a purchaser of nego- 
tiable paper dona fide for value, before 
maturity, without notice, can collect the 
face value thereof, in spite of everything 
under the sun. Let us see how far right 
the world is in this opinion. 

An eminent jurist in reviewing the law 
of negotiable paper gave a history of it, 
from which is gleaned the following. 

The law of bills of exchange owes much 
of its scientific and liberal character to the 
wisdom of the great jurist, Lord Mansfield. 
Sixteen years before the American Revolu- 
tion, he held that bank-notes, though stolen, 
become the property of the person to whom 
they are dona fide delivered for value with- 
out knowledge of the larceny. This_prin- 
ciple is later affirmed again and again as 
necessary to the preservation of the circu- 
lation of all the paper in the country, and 
with it all its commerce. 

Later there was a departure from this 
principle in. the noted English case of Gill 
yv. Cubitt, in which it was held that if the 
holder for value took it under circumstances 
which ought to have excited the suspicion of 
a prudent and careful man, he could not re- 
cover. This case annoyed courts and in- 
nocent holders for years, until it was sat 
upon, kicked, cuffed, and overruled, and the 
old doctrine of 1760 re-established, which is 
now the undisputed and settled law of Eng- 
land and this country. 

Fully expressed, it is that the holder of 
negotiable paper bona fide for value, before 
maturity, without notice, can recover it, not- 
withstanding what may be the antecedent 
equities of the original parties, —the maker 
and payee, — and notwithstanding the holder 





took it under circumstances which ought 
to excite the suspicion of a prudent man. 
In order to destroy the holder's title, it 
must be shown that he took the note mada 
fide. 

Upon the strength of the many decisions 
establishing the above law, we will scatter 
broadcast some free advice. You can buy 
commercial paper that is stolen. You can 
buy it from the thief, but do be careful not 
to be so inquisitive as to learn that it is 
stolen before you buy and pay for it. The 
more inquiries you make about such paper, 
if you want it, the more you are hurting 
your subsequent title to it. The least you 
know about negotiable paper that comes 
into your hands, the better. Some court 
has said commercial paper may be stolen ; 
yet it is good when it has come into the 
hands of dona fide holders, although received 
from the thief; the holder is not bound to 
inquire how and by what means the paper 
came into the possession of the party trans- 
ferring it to him. This may be encour- 
aging to thieves, but it cannot be helped. it 
is the fault of the holders of negotiable 


-paper, letting it lie around where it may 


be stolen. 

You may buy any negotiable note made by 
an intoxicated man without the least danger 
of losing your money, provided, of course, 
you have no knowledge of that fact or of 
the character of the note or how given. 
The maker may have been made drunk by 
the payee, may have been filled with liquor 
for the very purpose of obtaining a note. 
The innocent holder for value will collect 
such a note. The maker had business 
to get drunk and sign the paper. 

There may have been no consideration 


no 
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for the note you buy. The maker may be 
a farmer who has been tricked into signing 
a note about some worthless patent fence or 
lightning-rod or new farming implement. 
He gave the note, you are an innocent holder 
for value, and he will have to pay it. 

The farmer may have given the note for 
value received ; the payee may have returned 
a few days afterward and told the maker he 
desired a slightly different note. He suc- 
ceeds in persuading the farmer to give him 
a second note upon the promise that he 
will return the original note early the follow- 
ing morning. You may be the innocent 
holder of one of these notes, some one else 
of the other, and the farmer will have to 
pay both of them. 

The maker may have had opportunities 
and power to ascertain with certainty the 
exact obligation he is assuming, yet chooses 
to rely upon the statement of the persons 
with whom he is dealing, and executes a 
negotiable instrument without reading or 
examining it. You become a bona fide 
holder for value of this paper. The maker 
is bound by his act, and will be estopped 
from claiming that he intended to sign an 
entirely different obligation, and that the 
statements upon which he relied were false. 
He could have found it out for himself before 
it was too late, but did not do it. He may 
be an old and feeble man, yet it will not 
help him if he had sense enough to know 
what he was doing when he signed the 
paper. 

You may discount negotiable paper very 
severely, but this of itself will not be evi- 
dence of bad faith and affect your title to 
the paper. However, there is more or less 
risk about a tremendous shave; the court 
may submit this circumstance in connection 
with all the other facts to the jury for their 
determination as to your good faith. A two 
hundred and fifty dollar note bought for one 
hundred dollars stood fire. It has been said 
that from thirty to fifty per cent discount 


may go through without question, if there | 
But if | had to pay for their experience when the 


are no other evidences of bad faith. 


_only partly so; 





} . 
| same price. 
| in blank, and they are filled up afterward for 
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you happen to be a gambler and on intimate 
terms with the payee, travelled with him, 
knew that the payee could not possibly 
come honestly by a $2,500 note, which you 
pay him $1,850 for, you will likely have all 
these circumstances developed before a jury 
to try your bad faith. 

You are a bona fide elite of a paper 
without knowledge or notice of its character, 
and pay part of the agreed upon purchase 
money for it and promise the balance next 
week. Meanwhile you meet the maker, and 
unwittingly remark that you have bought 
his note and suppose it is all right. He 
tells you it is all wrong, it was obtained 
by fraudulent methods. You hurry up 
to pay the balance, and claim you are an 
innocent holder without notice or knowl- 
edge. of the character of the paper. Yes, 
and you will learn to your 
sorrow, that you will be restricted to the 
recovery of the amount paid before your 
conversation with the maker, before notice 
of the character of the paper. 

All kinds of paper have been thrown on 
the commercial world beside tons of good, 
genuine, honest, value-received paper. A 
maker has signed that which he presumed 
to be a contract for an agency, on paper as 
large as a half sheet ; and the part he signed 
is so that it could be detached, and when 
so detached is a note. Perfect promissory 
notes have been given with conditions, on 
margin or underneath, that destroyed their 
negotiability, but which could be easily 
separated, leaving the notes perfect, and no 
one could have any reason to suspect that 
any condition ever was a part of them. A 
maker buys Michigan wheat at fifteen 
dollars a bushel, and gives his note for it, 
and receives a highly embellished, gilded 
contract that the note is not negotiable, and 
that the crop of wheat from seed sold is to 
be unloaded on some brother farmer at the 
A maker signs negotiable notes 


All these 


larger amounts than he intended. 
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notes came into the hands of innocent 


holders for value. 


A maker signs a note by which the amount | 
may be increased without guarding against 


such an alteration. The note is 
for “One Hundred Dollars.” 
space is filled in with the words “ and fifty.” 
There is nothing to raise a suspicion that 
it is not all right. The maker is liable for 
the face of the note to the dona fide holder 
for value. If the blank space had been 
scored with a or the alteration in 
any wise perceptible, the purchaser would 
have taken it at his own risk. 

The law declares it is the duty of the 
maker of the note to guard, not only him- 


self, but the public, against frauds and altera- | 
tions, by refusing to sign negotiable paper | 


made in such a form as to admit of fraud- 
ulent practices upon them with ease and 
without ready detection. When the altera- 
tion is apparent on the face of the paper, 
the holder either takes it at his risk to lose 
it all, or to be governed by the original 
unaltered note as to the amount be 
recovered. 

There seem to be but few doors of escape 
from payment for negotiable paper in the 
hands of innocent holders for value. Before 
you send negotiable paper into the commer- 
cial world, on the wings of the wind, that you 
do not want to pay, either don’t sign the 
paper or sign and write across its face “ non- 
negotiable.” 


to 


written | 
The blank | 





Of course, mala fides on the | 


part of the holder is open for proof at all 


times. 
to enlarge upon the subject of bad faith, 
fraudulent blindness, circumstantial evidence 


However, we do not propose now | 


of knowledge, and so forth; all or any of | 


be sufficient excuse for 
jury to relieve the maker from the payment 
of the note. 


which may 


Side by side with these almost innumer- 
able cases preservative of commercial paper 


the | 


by innocent holders of genuine negotiable 
paper as virtual forgeries. The maker, to 
avoid liability, must prove to the satisfaction 
of a jury that he has been guilty of nolaches 
or negligence in signing the negotiable in- 
strument. He must show that it did not 
get into circulation by any fault of his. 
Here are three cases :— 

In the first, the alteration consisted in 
adding a single letter “y” to the word 
“eight” soas to make the note read “ eighty” 
instead of “eight.” The instrument was a 
printed blank with an open space for the 
insertion of the amount, the word “ dollars” 
being printed at the end of the space. The 
word “ eight” was filled in at the beginning 
of the space, and all the rest of the blank 
to the word “dollars” was filled with an 
elongated scroll. It happened that a very 
slight space, about an eighth of an inch, was 
left between the end of the word “eight” 
and the beginning of the scroll. In that di- 
minutive spot the letter “y” was inserted in 
such a way as to appear quite natural, and 
in the handwriting of the person who filled 
up the rest of the note. A cipher was 
added to the figures. 

The court said that it would be monstrous 
and contrary to every legal principle to hold 
that the maker of a negotiable instru- 
ment must so execute it as to prevent the 
possibility of alteration in any event. The 
maker, having used ordinary care and pre- 
caution and not having been negligent, would 
be responsible upon such an 
altered instrument than he would upon a 
skilful forgery of his handwriting. The 
question of negligence is for the jury; and 
it generally finds, when given full oppor- 
tunity, that the maker was not negligent. 

In a second case the farmer agreed to be 


no more 


an agent for a fence after repeated impor- 


in the hands of dona fide holders for value, | 
before maturity and without notice, there | 


is a small class of cases distinctly separate | 


from them, which may defeat the recovery 


tunities. It in order to 
become such, that he sign an agreement, 
which he read over and over. It was a 
half page of printed matter, and not in 
the nature of a note. The farmer produced 


his copy on the trial. When in the act of 


was necessary, 
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signing, the payee arranged the papers for | 


the maker to sign. 
them to see whether they were the agree- 
ments he had read; but by some sleight _of 
hand or confusion of papers a note was 
signed. It passed into the hands of an 
innocent holder. The court left the question 
of the maker’s negligence to the jury. Had 
he examined what he signed? Was he 


The maker looked at | 


negligent in the signing of the papers, so | 
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negotiable paper, when in fact he believed 
he was completing an entirely different con- 
tract? Could a man of ordinary care and 
precaution have guarded himself and the 
public against such an imposition? Was 
he any more responsible for the negotiable 
paper than upon a forged note? The jury 
answered, Certainly not. 

The last case was a more skilful trick 
than either of the above. The note signed 


. | 
that by some trick he was made to utter | was as follows :— 


Nortu East, April 3. 1877. 


Six months after date I promise to pay J. B. Smith, or 
Dollars 
interest 


order Two Hundred 
for value received with 
defalcation or stay of execution. 


and 
legal 


fifty 


T. H. BRown 


The dotted line was not in the original ; 
the paper was separated at this point. The 
court held it was a case for the jury, saying 
it was so cunningly framed that it might be 
cut in two parts, one of which, with the 
maker’s name, would then be a perfect nego- 
tiable note. If there was no negligence in 
the maker, the good faith and absence of 
negligence on the part of the holder can- 
not avail him. The alteration was a forgery, 
and there was nothing to estop the maker 
from alleging and proving it. The ink 
of a writing may be extracted by a chemical 
process so that it is impossible for any one 
but an expert to detect it; but surely in 





: bearer Fifty Dollars when I sell by 
: worth of Hay and Harvest Grinders 
without : appeal and also without 


: Agent for Hay and Harvest Grinders. 


such a case it cannot be pretended that the 
holder can rely upon his good faith and 
diligence. 

The drunken maker, he who wrote his 
note, One Hundred Dollars, the one 
signing a promissory note with condition 
on margin that could be removed, had not 
done everything prudent and careful men 
could do, to guard the public and them- 
selves. In the three latter cases everything 
in the power of the makers as prudent and 
careful men had been done; they had not 
been negligent in the least degree. At any 
rate, so the jury found; and their findings 
were approved by courts. 





LONDON LEGAL LETTER. 


LonpDoN, Jan. 11, 1893. 
S taaes courts re-opened to-day after the Christ- 
mas recess. Heavy cause-lists await dispo- 
sal,— there are as many as nine hundred actions 


down for trial in the Queen’s Bench division alone ; | 
and as usual the Divorce Court records promise 


some curious revelations. The will of the late 


Duke of Sutherland is to be disputed in the Pro- | 
bate Court ; and if a tithe of the rumors one hears | 


is true, the Sutherland Will case should be the 
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most celebrated cause of the season. The House 
of Lords will occupy its legal moments with hear- 
ing twenty appeals, of which twelve come from 
the English Court of Appeal, five from the Scot- 
tish Court of Sessions, and three from Ireland. 
The whole country is awaiting with the utmost 
expectancy Mr. Gladstone’s new Home Rule Bill. 
Parliament re-assembles in the beginning of Feb- 
ruary, and the measure will in all likelihood be in- 
troduced at once. The general impression is that 
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the Liberal Government has prepared a bill of a mo- 
derate and conciliatory character ; by conciliatory 
I mean one calculated to allay the doubts of many 
of their English supporters, for of course Mr. Red- 
mond and his followers will not be satisfied with, 
and might even refuse to vote for, a scheme which 
in their opinion would be inadequate. You may 
remember that according to the provisions of the 


old Home Rule Bill the Irish members were for | 


the future to be excluded from Westminster, Mr. 
Gladstone in his historic oration affirming that it 
passed the wit of man to contrive their dual posi- 
tion as at once English and Irish legislators. ‘This, 
too, was the strongly held opinion of the present 
Irish Secretary, Mr. John Morley, the oldest con- 
vert to Home Rule among our public men; but 
so powerful was the agitation which ensued for the 
retention of the Irishmen at St. Stephen’s that the 
Liberal leader finally was induced to promise that 
exclusion would cease to form a feature of his pro- 
gramme. English Home Rule opinion is, however, 
by no means unanimous on this point. Mr. La- 
bouchere, the editor of “Truth,” has been con- 
ducting in his paper for some weeks past a vigorous 
controversial campaign on this very subject. He 
exclaims loudly against allowing Irishmen to legis- 
late for themselves and also for England; and he 
warmly applauds Mr. Gladstone’s original scheme, 
urging him to revert to it in this particular, at any 
rate. Every serious politician here is agreed that 
we are privileged to live during one of the most 
interesting epochs of English history. 

Not nearly so many young men are entering at 
the Inns of Court just now as was the case a year or 
two ago. It is really very difficult to say what regu- 
lates a matter of this kind; I think, however, it has 
at last filtered down to the mind of the aspiring 


University graduate that success at the bar is not a | 


matter of course, even to the habitual prize-winners 
at school and college. 


ranks of journalism ; and not a few of those who 
some years ago would have looked forward to a 
forensic career now eagerly engage in the occu- 
pation of the press. Gray’s Inn has succeeded in 


again asserting its position as a vigorous Inn of | 
Court ; more students are entering on its books | 


than has been the case in recent years. The 


The Green Bag. 





An ever-increasing num- | 
ber of University men are attracted towards the | 





Benchers are doing everything in their power to 
make the old Inn attractive ; they have opened a 
Common Room to the members free of charge. 
There are successful Common Rooms in all the 
other Inns, but the members have to pay a small 
annual subscription for the privilege. It is a good 
example which the Benchers of Gray’s Inn have 
shown, and the other wealthy legal corporations 
might very well follow suit. 

The Scottish Bar is very prosperous this year ; 
the cause lists at Edinburgh have been well stocked 
with cases, and I do not hear so many complaints 
of litigious destitution as formerly. Some mem- 
bers of the Faculty of Advocates have been not a 
little piqued at a recent proceeding of the Edin- 
burgh Town Council. The latter are engaged in an 
arbitration with the Edinburgh Tramways Com- 
pany, and instead of relying solely on the pro- 
fessional aid of Scottish counsel, the Corporation 
retained the services of Mr. Cripps, Q. C., a well- 
known member of the London Parliamentary Bar. 
Mr. Cripps has published a book on “ Compensa- 
tion,” and is much in request for cases of the kind. 
I understand that Mr. Cripps will be duly wel- 
comed by his Northern rivals, but that some of 
them will hope to score off him when the arbitra- 
tion proceedings commence. 

The new Lord Chancellor, Lord Herschell, is 
credited with a very revolutionary proposal. ‘They 
say he contemplates the creation of stipendiary 
magistrates for the counties. At present, of course, 
county magistrates receive no remuneration what- 
ever, the duties being performed by gentle- 
men without technical professional qualifications. 
Sometimes miscarriages of justice take place, 
but with quite remarkable infrequency. It is 
common knowledge with what efficiency the 
“Great Unpaid” discharge their functions. I 
have no doubt we shall some day or other see 
this change in the administration of the Criminal 
Law carried out, but not just at present ; public 
opinion does not demand it, and the expense 
would be very considerable. 

During the recess we had the finest Christ- 
inas weather experienced for years, — cold crisp 
weather, with plenty of ice, and opportunity for 


recreating exhausted professional faculties. 


* * 
* 
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CURRENT TOPICS. 


A STUBBORN CourT. — Some time ago Judge Phil- 
lips, of the United States Circuit Court, imprisoned 
the three judges of Cass County, Missouri, for con- 
tempt in refusing to obey the order of his court that 
they’ should levy a tax to pay certain railroad-aid 
bonds of the county. There had been a hot litiga- 
tion over the bonds, the citizens contending that they 
were illegal and fraudulent ; but they had passed into 
the hands of innocent holders, and the United States 
Supreme Court had pronounced them binding. On 
one occasion a judge and the district attorney were 
on their way to St. Louis to sell some of the bonds, 
and were dragged from a train at a way station and 
lynched. Another member of the party killed him- 
self to avoid their fate. Nobody was ever punished 
for the murder, but several were convicted of stopping 
a mail-train. A good many of the bonds were com- 
promised. The three county judges in question, hav- 
ing a wholesome fear of lynch law, refused to levy 
the necessary tax, and went to jail in Kansas City, 
where they have lain ever since last March. The 
jailer treated them well, allowing them to eat in the 
jail kitchen and occasionally to take a stroll around 
the city in his company. Meantime their court was 
still open, as no one but themselves could close it, 
and they have been drawing $5 a day apiece therefor. 
Judge Phillips has now released them all, two of 
them because their term of office has expired, and 
the third because the grateful public have elected 
him to the legislature. They are still under a fine of 
$500, but probably their friends will pay it. Such is 
the reward of virtue and obstinacy. The other two 
judges will probably run for Congress. Perhaps on 
the whole it is safer, if not more honorable, to run 
for office than to run from a mob; but we should need 
to be dreadfully scared before we would do either. 


NOVEL CRUELTY.— Not many months ago a wid- 
ower of Allegany County, New York, married a widow 
of his own township. She had three children by her 
former marriage ; he, two by his. 
upbraided him for praying for his own children, at 
family prayers, to the exclusion of hers. Discussion 
became warm, and the wife ordered the husband to 
repeat the service and make special mention of her 


| defendant’s negligence. 


Recently his wife | 








children in his petitions. He refused, and there- 
upon she seized him by the hair by both hands, 
forced him down on his knees, and refused to let’ 
him up until he had prayed according to her instruc- 
tions. The aggrieved husband has crossed the State 
line into Pennsylvania, and put up a petition there to 
be released from the marriage. He probably winds 
up with, ‘‘ And your petitioner will ever pray.” 

IDEM SONANS.—In our last number we made 
some remarks on the doctrine of dem sonans. Two 
cases in Texas now offer themselves for remark, in 
one of which it was held that a verdict is not bad be- 
cause “ aggravated” is spelled “ aggrevated,” and in 
the other that a verdict is not bad because “ theft” is 
spelled “ theift”” and “ penitentiary ”’ is spelled “ peni- 
tenture.’? The court in the latter case say: ‘It is 
well settled, where the sense is clear, that neither in- 
correct orthography nor ungrammatical language will 
render a verdict illegal or void, and that it is to be 
reasonably construed, and in such manner as to give 
it the meaning intended to be conveyed by the jury.” 
This is much better than the holding by the same 
court, some years ago, that “ fist ” will not answer 
for ‘‘ first”? in a verdict of murder, it not being a case 
of homicide in a prize-fight. The same court had 
once held that “ penitentilery”? was good for “ peni- 
tentiary,’”’ but that “* penty ” would not answer there- 
for. The silliest decision on this doctrine ever made 
was in Colorado, that “ Fitz Patrick” would not 
answer for “ Fitzpatrick,” “ Fitz”? literally meaning 
“son.” 


No PRACTICAL JOKING. — A very remarkable in- 
cident occurred on the trial of a case recently in 
Chicago. The action was by a mother for damages 
by the death of her young daughter, caused by the 
Nine of the jury, after re- 
tiring, signed and sent in to the court the following 


communication : — 
CHICAGO, ILL., Dec. 15. 

To the Honorable Court: We, the undersigned, jurors 
on the Brown-Linquist-Ryan case, most respectfully re- 
quest you to furnish us the following: One case export 
beer, one quart McBrayer whiskey, one dozen Bass’ ale, 
three decks of cards, one quart Old Pepper whiskey, one 
box Figaro cigars, dinner for twelve from the Sherman 
House.” 
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The request was of course denied, and then the 
jury returned a verdict of one cent damages. The 
judge thereupon very properly set aside the verdict, 
fined the offenders ten dollars apiece for contempt, and 
discharged them from the panel. ‘What their ver- 
dict would have been,” said the couft, “‘ had their re- 
quisition been honored, can only be conjectured.” 
The court further observed :— 


** A court of law is not the place for facetiousness, and 
however genuine may have been the spirit of sportiveness 
of these jurors, or however serious they were in addressing 
such a request to the court, the court cannot regard it but 
as an affront and impertinence which cannot pass unre- 
buked and unpunished, for to do so would surely result in 
the dangerous weakening of public confidence in one of 
the most cherished of our institutions. ... The nine 
jurors are discharged from the panel, as they have de- 
monstrated their entire unfitness and unworthiness to 
serve as jurors in any case whatever. 


‘“*L. S.”’— It would seem that now that most people 
can write, there is no longer any sense in the prac- 
tice of requiring a seal to any legal instrument. The 
reason of the requirement is as obsolete as the doc- 
trine of benefit of clergy. The chief argument in 
favor of retaining it is that the abolition of it would 
render inapplicable a good deal of law-learning about 
the doctrine of covenants. Really it would seem 
that if a man means a covenant he can and should 
express that meaning in words, without relying on 
the affixing of a wafer or scrap of paper with ‘* gum- 
stickum ” on the under side. A number of commu- 
nities have recognized the absurdity of the seal- 
doctrine, and have made enactments for equivalents, 
such as the word “ seal,” or a scroll, or the letters 
“L. S.’ The only advantage of the equivalents is 
that they are less likely to disappear than the seal, 
and thereby deprive the language of a covenant from 
operating as a covenant because the paper has 
dropped off or been removed. But the substitution 
of the letters “ L. S.” is entirely inappropriate; be- 
cause they do not mean “seal,” but only “ place of 
the seal,’’ and if the place of the seal is vacant there 
1s no seal. It only shows how enslaved the lawyers 
are to forms. It would be just as appropriate to write 
** Alaska.’’ The truth is that we have outlived this 
seal business just as much as the “ indenture ”’ busi- 
ness, and everybody will admit that a deed is not an 
indenture, and that in the language “this indenture 
witnesseth ” the paper lieth. And so we have outlived 
the “ Ss.” business, in affidavits, the real meaning of 
which never was exactly known, but which has been 
supposed to be scz/icet, to wit; and a silly set we are 
for continuing to employ it, especially in communities 
which pretend to have abolished Latin phrases. But 
it is hard indeed for the old lawyers to give up the 
old lies. 





The Green Bag. 


Basy THOompson. — In the Publisher’s Depart- 
ment, of the current number of the “ American Law 
Review” is a poem about “Sailing around Iceland,” 
evidently from the pen of the St. Louis editor. It is 
accompanied by reproductions of photographic views. 
One of the views is “ Valla,” the “ Little Traveller,” 
presumably the baby daughter of the said editor 
(not granddaughter surely ?). We are not going to 
be outdone. We shall immediately order up our in- 
fant grandson to be photographed, and reproduce 
him with verses, ad infinitum, written in his praise 
in a “‘ Publisher’s Department” supplied for the exi- 
gency. . Professor Thompson’s poem is good, and 
the baby looks good; but so good a poet should not 
be so jealous of our poet, Frank J. Parmenter, as his 
recent criticism indicates. The learned editor, in the 
same department, pleads guilty to former careless- 
ness, which he should embody in the next edition of 
his great work on negligence, in the following im- 
portant particular : — 

“These really sweet and beautiful faces put to 
shame the ungallant statement carelessly made by me 
— partly echoed from English travellers — of the lack 
of female beauty in Iceland; and, being a lawyer, I 
would now most humbly enter a retraxit.” Of one 
of these ladies he says: “I am bound to say that she 
will compare in comeliness, grace, intelligence, and all 
the qualities that adorn a wife, mother, and leader of 
society, with her sisters of the United States.” These 
statements he accompanies with corroborative photo- 
graphic exhibits. We shall expect soon some love- 
poetry from our legal traveller. 


THE MIssING CHANCELLOR. — In undertaking to 
correct Mr. Coudert, last month, for confusing Brock- 
holst Livingston with Robert R. Livingston, we care- 
lessly fell into an equal error by confusing Chancellor 
Livingston with Chancellor Lansing. It was the 
latter who disappeared mysteriously in his old age, 
and of whom it may correctly be said that “it never 
was known what became of him.” He was not a 
very distinguished man, and it was surmised that 
he was murdered. Chancellor Livingston was one 
of the most eminent and useful citizens of his 
State, the friend and patron of Fulton, a distin- 
guished diplomatist, who as minister to France nego- 
tiated the Louisiana treaty, the introducer of merino 
sheep into this country, whose statue in bronze adorns 
the Capitol at Washington and that at Albany. In 
respect to Mr. Coudert’s slips of memory he (Mr. 
Coudert,.not Chancellor Livingston) jocosely writes 
us : “ When it comes to the fame founded on the argu- 
ment of cases, who knows or cares whether it was An- 
drew or Alexander? Indeed, I am inclined to swell 
with pride that I got half the name right. Besides, 
what would be the use of you literary fellows acting 
as detectives, if we did not occasionally slip and give 
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you a chance to show what you can do? If good 
old Homer nods at times, why may not a hard-worked 
lawyer doze when he is tired?” We sincerely con- 
gratulate our witty friend that he did not confuse 
Alexander with Ray Hamilton. 


NOTES OF CASES. 


DyinG DECLARATIONS. — It is well settled that 
the dying declarations of the victim of murder or 
manslaughter are receivable in evidence against his 
assailant. It would seem that they should also be 
receivable in favor of the assailant, and such is un- 
doubtedly the better doctrine. It was however held 
to the contrary in Moeck v. People, too IIl. 242; 
s. Cc. 39 Am. Rep. 38, in which the court approved 
the exclusion of the following declarations : “ He did 
not wish accused hurt for what he had done, and 
said accused had done nearly right,” observing that 
this ‘affords no evidence of anything more than a 
truly Christian spirit on the part of one who had 
been unjustly done to death, and who in his dying ago- 
nies was willing to forgive the malefactor.” But in 
Mattox v. United States, 13 Sup. Ct. Rep. 50, it was 
held that on a trial for murder, when there.is admitted 
without objection, as a dying declaration, a statement 
by deceased that he did not know who shot him, it is 
error to exclude evidence of a further statement, made 
immediately afterwards, that he saw the parties who 
shot him, and that defendant was not among them. 
The court, by the chief-justice, observed: “ Dying 
declarations are admissible on a trial for murder, 
as to the fact of the homicide and the person 
by whom it was committed, in favor of the defend- 
ant as well as against him. 1 East, P. C. 353; Rex 
v. Scaife, 1 Moody & R. 551; United States v. Tay- 
lor, 4 Cranch C. C. 338; Moore v. State, 12 Ala. 
764; Com. v. Matthews, 89 Ky. 287, 12 S. W. Rep. 
333.” To the same effect is People v. Knapp, 26 
Mich. 112; Moore v. State, 12 Ala. 764; Bish. Cr. 
Law, § 1207; Browne Cr. Law, 21. 


MARY WASHINGTON’S TOMB. — A very irreverent 
speculator down in Virginia has been trying to corner 
the last resting-place of the honored grandmother of 
ourcountry. Although, as we understand, the Mother 
of Presidents had not taken the most pious care of 
that ground, and had never completed a projected 
monument in memory of the good woman, -— in which 
inattention, however, she was by no means so remiss 
as is the city of New York in respect to General 
Grant, — yet this sacrilege was more than the Vir- 
ginians could stand, and the interference of the Su- 
preme Court having been implored on the ground of 





fraud, that tribunal sat down very heavily on the 
transgressors, and read them some good morals and 
some wholesome denunciation. We extract the fol- 
lowing choice passages from the report in the “ Vir- 
ginia Law Journal” : — 


“The record in this case presents for review by this 
court the sacrilegious and shockingly shameful spectacle 
of a controversy and traffic over the grave and sacred ashes 
of Mrs. Mary Washington, the honored and revered mother 
of the transcendent man of all the ages, who in the annals 
of the world is without a prototype, a peer, or a parallel. 
Mary, the mother of Washington, — a deeply pious, intel- 
lectual, resolute woman, — refused to surrender her supre- 
macy by residing with any of her children, and chose to 
live by herself on her farm in Stafford County, opposite 
Fredericksburgh, surrounded by her slaves and domestics, 
in the exercise of her systematic and beneficent authority, 
until her illustrious son urged upon her his solicitude for 
her personal safety, and his apprehension that the capture 
of her person by the enemies of her country, to be held as 
a hostage, might some time constrain him, as the com. 
mander-in-chief of the Revolutionary patriots, to elect be- 
tween public duty and filial affection. She removed to the 
village of Fredericksburgh, on the south side of the 
Rappahannock River, and resided there from 1776 to 1789 
in a plain wooden structure, framed and weatherboarded, 
within three squares of the ‘ Kenmore’ residence of Col. 
Fielding Lewis, the husband of her daughter Betty. There, 
at the age of 83 years, on the 25th day of August, 1789, 
she died, and was buried on the apex of a hill which over- 
looks the valley of a little stream of water, which, on the 
western side of Fredericksburgh, winds its way to the 
Rappahannock River. There, tradition says, she resorted 
frequently, during her fourteen years of solitary life, for 
meditation and prayer, and sat often for hours upon the 
ledge of rocks that crops out on the top of the hill ; and that 
she gave directions to be buried there, on the land then the 
property of her son-in-law, Col. Fielding Lewis. About 
the year 1831 — forty-two years after Mrs. Washington was 
buried —an association was organized to erect a monu- 
ment to her memory over her grave; and Gen. Andrew 
Jackson, the renowned President of the United States, who 
had been compatriot in arms with her great son, and 
whose youthful blood had been shed in the Revolutionary 
War for the independence of their common country, was 
invited to lay the corner-stone. And on the 7th day of 
May, 1833, with civic ceremonies and military pageant 
worthy of the occasion, the venerated chief-magistrate of 
the United States, who, the illustrious Thomas Jefferson 
said, ‘had filled the measure of his country’s glory,’ in 
the name and in behalf of all the people of this great 
country, performed the signal act of public gratitude and 
affection, and laid the corner-stone of the monument which 
marks the grave of the mother of the ‘ Father of his 
Country,’ and thus, in the most solemn and impressive 
manner, dedicated to public and pious uses forever the 
consecrated spot where the remains of this honored 
woman had reposed for forty-five years in the grave whete 
the pious duty and reverence of her children had laid her. 
From that day to this no right or claim of private owner- 
ship has ever been exercised over it or made to it. In 
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Beatty v. Kurtz, Judge Story said: ‘It [the lot] was origi- 
nally consecrated for a religious purpose. It has become 
a repository of the dead, and it cannot now be resumed by 
the heirs of Charles Beatty.’ In Cincinnati v. White, the 
court said: ‘There is no particular form or ceremony 
necessary in dedication to public use. All that is required 
is the assent of the owner of the land, and the fact of its 
being used for public purposes.’ Beatty v. Kurtz, 2 Pet. 
566 ; Cincinnati v. White, 6 Pet. 431. 

“Inthe appropriate and elegant address made by Mr. Bas- 
sett, chairman of the monumental committee, to the Presi- 
dent of the United States, at the laying of the corner-stone 
of the monument, he said: ‘In looking upon this monu- 
ment the citizens of these States will remember that they 
are brothers. They will remember that here lie the ashes 
of the “ Mother of the Father of his Country.” They will 
acknowledge too this just tribute to the merits of her 
who, early deprived of the support of her consort, en- 
couraged and fostered, by precept and example, the dawn- 
ing virtues of her illustrious son, and nurtured into 
maturity those nobler faculties which were the ornament 
and glory of her waning years. They will acknowledge 
the hallowed character of this romantic spot, ever to be 
remembered as the place chosen for her private devotions. 
Here she asked, as a dying request, that her mortal re- 
mains might rest. Hallowed be this wish! Sacred this 
spot! Lasting as Time this monument! Let us cherish 
the remembrance of this hour. Let us carry with us hence, 
engraved on our hearts, the memory of her who is here in- 
terred. Her fortitude, her piety, her every grace of life, 
her sweet peace in death, through her sure hope of a 
blessed immortality... To this, President Jackson re- 
sponded in an address exquisitely beautiful and justly 
proportioned to the great occasion and the mighty theme, 
in the conclusion of which he said: ‘It is to me a source 
of high gratification that I can speak of him from per- 
sonal knowledge and observation. I witnessed the public 
conduct and private virtues of Washington, and I saw and 
participated in the confidence which he inspired when 
probably the stability of our institutions depended upon 
his personal influence. In the grave before us lie the re- 
mains of his mother. Long has it been unmarked by any 
monumental tablet, but not unhonored. You have under- 
taken the pious duty of erecting a column to her memory, 
and of inscribing upon it the simple but affecting words: 
“ Mary, the Mother of Washington.” No eulogy could be 
higher, and it appeals to the heart of every American. 
Fellow-citizens, at your request and in your name, I now 
deposit this plate in the spot destined for it; and when 
the American pilgrim shall in after ages come up to this 
high and holy place, and lay his hand upon‘ this sacred 
column, may he recall the virtues of her who sleeps be- 
neath, and depart with his affections purified and his piety 
strengthened, while he invokes blessings upon the mem- 
ory of the mother of Washington.’ 

“ This proud history has been recited arguendo to show 
that the hallowed tomb of her who gave to the country 
and to humanity the foremost man on the files of time has 
been consecrated by private dedication and by public 
ceremonial as the feculium of patriotic pride and protec- 
tion, and could not be made the subject of legitimate con- 
tract, much less of venal and vulgar traffic... . 





“On the 28th day of February—the very next day 
after the paper sued upon was signed and delivered to 
them — there was published in the ‘ Free Lance’ news- 
paper in Fredericksburgh an interview had with Messrs. 
Colbert and Kirtley, in which they said: ‘Yes, sir, we 
have the property in hand for sale, and will offer it at 
public outcry in the city of Washington, on the sth of this 
month [March]. There being no disposition on the part 
of either Congress or people to finish the monument or to 
care for the grave of Mrs. Washington, and feeling the 
general depression of all kinds of business, and to enliven 
up things, we have determined to sell graves, if, by so 
doing, we can attract the attention of the country to this 
locality, and bring money here from other sections. We 
have ordered the “ Post,” at Washington to insert the fol- 
lowing advertisement for us ; and if parties will purchase, 
we mean to sell. The title to the land and all there is on 
it — above and below — will be made perfect to the pur- 
chaser. We think it would be better than Libby prison to 
some Northern relic-hunter ; and thinking the opportunity 
a favorable one to offer the property, we have decided to 
do so in the manner described. As real-estate agents, we 
mean business in this and in all other matters. The prop- 
erty is in our hands for sale, and we mean to sell it, if pos- 
sible, at the time and place designated.’ The advertisement: 
‘ The grave of Mary, the mother of General George Wash- 
ington, to be sold at public auction. To the ladies attend- 
ing the inauguration of President-Elect Harrison: On 
Tuesday, the sth of March, 1889, at 4 o’clock P. M., we 
will offer for sale at public outcry at the Capitol of the 
United States of America, twelve acres of land, embracing 
the grave and the material of the unfinished monument of 
Mary, the mother of General George Washington. Col- 
bert & Kirtley, Real-Estate Agents and Auctioneers, 
Fredericksburgh, Va.’ On Saturday morning, the 2d day 
of March, 1889, Hampton Merchant said to Mr. Kirtley: 
‘I notice that you have advertised to sell the Mary Wash- 
ington monument. You can’t doit. I have examined the 
records, and find that the monument is reserved in the 
deeds ; and neither Mr. Shepherd nor you have any right 
to sell it.’ Mr. Kirtley answered: ‘I propose to sell it ;’ 
to which Merchant replied: ‘The hell you do! You can’t 
do it ;’ to which Mr. Kirtley rejoined: ‘I propose to sell 
according to the option.’ After 2 o’clock P. M., on Satur- 
day, the 2d day of March, after Kirtley had had the inter- 
view with Merchant above detailed, and information of the 
recorded deeds, which showed the express reservation and 
exclusion of the monument from the title to the lot con- 
veyed to G. W. Shepherd, Messrs. Colbert & Kirtley had 
printed, at the office of the ‘ Free Lance,’ 2,000 copies of 
a handbill as follows: ‘General George Washington. 
The Tomb and Unfinished Monument of Mary, His 
Sainted Mother! On Tuesday, the 5th instant, at 4 
o’clock Pp. M., at the Capitol of the United States of 
America, under authority vested in us by the “real” own- 
ers of the property, we will offer for sale, at public 
outcry, about twelve acres of land, situate within the 
corporation of Fredericksburgh, embracing the grave of 
Mary, the mother of General George Washington, and 
also the material of her unfinished monument. At the 
same time and place we will offer to the highest bidder 
the house in which she lived and died, and within eight 
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squares of the tomb. Colbert & Kirtley, Real-Estate 
Agents, Fredericksburgh, Va.’ The plaintiffs, Colbert & 
Kirtley, had printed and circulated in 2,000 atrocious 
handbills, a false statement, known to them to be abso- 
lutely and positively false, obviously as a part of their 
predication for their suit against Shepherd for damages 
for his refusal to sell and convey to them (his agents), with 
warranty of title, what he did not own and had never 
claimed, and what the record and common fame of the 
country explicitly informed them he had no title what- 
ever to... 

“The record shows the indignant outburst of repro- 
bation with which the citizens of Fredericksburgh, in 
public meeting, denounced the outrage upon public sensi- 
bility by advertising to sell at public outcry the grave of 
Mrs. Washington, and the action of the City Council, de- 
claring the proposal to be ‘a scandalous reflection upon a 
civilized Christian community. .. . 

“ Without a further recital of the details of this horrid 
transaction, — stamped all over with the fraud, false pre- 
tense, and deceit of the plaintiffs in error,— we are of 
opinion that upon the pleadings and evidence in the 
record, the verdict of the jury is plainly right, and that 
the Circuit Court of Fredericksburgh did not err in refusing 
to set the verdict aside, and in entering judgment thereon.” 


THE CASE OF POLYPHEMUS. — Bawden v. London, 
etc. Assurance Company, English Court of Appeal, 
2 Q. B. Div. (1892) 534, is a very amusing case. 
The headnote is as follows: — 


“B. effected an insurance with the defendant company 
through their agent against accidental injury. The pro- 
posal for the insurance contained a statement by the as- 
sured that he had no physical infirmity, and that there 
were no circumstances that rendered him peculiarly liable 
to accidents, and it was agreed that the proposal should 
form the basis of the contract between him and the com- 
pany. By the terms of the policy the company agreed to 
pay the insured £500 on permanent total disablement, and 
4250 on permanent partial disablement, — the policy stat- 
ing that by permanent total disablement was meant, ixZer 


alia, ‘ the complete and irrecoverable loss of sight to both - 


eyes,’ and by permanent partial disablement was meant, 
inter alia, ‘the-complete and irrecoverable loss of sight in 
one eye.’ At the time when he signed the proposal for 
the insurance the insured had lost the sight of one eye, a 
fact of which the defendants’ agent was aware, though he 
did not communicate it to the defendants. The assured 
during the currency of the policy met with an accident 
which resulted in the complete loss of sight in his other 
eye, so that he became permanently blind. é/d, that it 
must be taken, first, that the assured had sustained a com- 
plete loss of sight to both eyes within the meaning of the 
policy; secondly, that the knowledge of the defendants’ 
agent was, under the circumstances, the knowledge of the 
defendants, and that they were liable on the policy for 
£500.” 


Lord Esher, M. R., after laying it down that the 
knowledge of the agent was imputable to the com- 
pany, observed : — 








“Quin then having authority to negotiate and settle 
the terms of a proposal, what happened? He went to a 
man who had only one eye, and persuaded him to make a 
proposal to the company, which the company might then 
either accept or reject. He negotiated and settled the 
terms of the pruposal. Hesaw that the man had only one 
eye. The proposal must be construed as having been ne- 
gotiated and settled by the agent with a one-eyed man. In 
that sense the knowledge of the agent was the knowledge 
of the company. The policy was upon a printed form 
which contained general words applicable to more than 
one state of circumstances, and we have to apply those 
words to the particular circumstances of this case. When 
the policy says that permanent total disablement means 
‘the complete and irrecoverable loss of sight in both eyes,’ 
it must mean that the assured is to lose the sight of both 
eyes by an accident after the policy has been granted. 
The contract was entered into with a one-eyed man, and in 
such case the words must mean that he is to be rendered 
totally blind by the accident. That indeed would be the 
meaning in the case of a man who had two eyes. If the 
accident renders the man totally blind, he is to be paid 
4500 for permanent total disablement. Quin, being the 
agent of the company to negotiate and settle the terms of 
the proposal, did so with a one-eyed man. The company 
accepted the proposal, knowing through their agent that it 
was made by a one-eyed man, and they issued to him a 
policy which is binding upon them, as made with a one. 
eyed man, that they would pay him £500 if he by accident 
totally lost his sight, 2. ¢., the sight of the only eye he had. 
In my opinion the plaintiff is entitled to recover £500 for 
the total loss of sight by the assured as the direct effect of 
the accident.” 

Lindley, L. J., said : — 

“The policy must, in my opinion, be treated as if it 
contained a recital that the assured was a one-eyed man. 
The £500 is to be payable in case of the ‘complete and 
irrecoverable loss of sight in both eyes’ by the assured. 
If the assured has only one eye to be injured, this must 
mean the total loss of sight. Within the true meaning of 
the policy, as applicable to a one-eyed man, I think the 
plaintiff is entitled to recover £500.” 


Kay, L. J., said : — 

“ Then it is said that the plaintiff can recover only for 
partial, not for total, permanent disablement. But, treat- 
ing the company as knowing that Bawden had only one 
eye, how ought the policy to be construed? The material 
words are, ‘complete and irrecoverable loss of sight in 
both eyes;’ and in my opinion, they ought to be con- 
strued as meaning that the company are to pay £500 in 
case the assured completely loses his sight by means of 
an accident. This is what has happened in the present 
case, and therefore, in my opinion, the plaintiff is entitled 
to recover £500.” 


Loss oF A Foor. —In Stever v. People’s Mut. 
Acc. Ins. Ass’n of Pittsburgh, Supreme Court of 
Pennsylvania, July 13, 1892, it was held that one can- 
not, under an accident policy, recover as for the loss 
of a foot, where by reason of an injury to his back he 
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is deprived of the use of his leg, except when wearing 
an artificial support for his body. The court said : — 


“Tt will be perceived therefore that the policy in sui- 
insures only against involuntary, external, violent, and ac- 
cidental injuries, and not against disease of any kind, nor 
against disabilities which are the result, wholly or in part, 
of disease or bodily infirmities ; and, for the purposes of 
the present case, the only injury for which there can be 
any recovery, within the terms of the policy, is the loss of 
one foot. Now, in point of fact, as has been already 
stated, the plaintiff has not lost a foot. So far as the evi- 
dence goes, both his feet are in perfect natural condition. 
His left foot is the only one in question, and in reality it 
has received no injury of any kind, external or internal. 
So far as all its physical functions are concerned as a mem- 
ber of his body, it is entirely capable of use, if the other 
parts of his body which can or may affect its use are in 
proper condition. It is not proved, or even alleged, that 
any of the muscles, tendons, or nerves of the foot are in- 
jured in any manner. The source of the difficulty does 
not lie in the foot nor in the leg. It is in another part of 
the body, to wit, the back. Just what the actual physical 
injury or difficulty was is not precisely stated in the medi- 
cal testimony. It is uncertain. It is supposed to be some 
injury to a muscle or ligament or nerve or nerve centre, 
or to the vertebrz of the spinal column. The physicians 
have different theories regarding this subject, and none of 
them claims to know with certainty. . . . In such circum- 
stances we do not see how he can be considered to have 
suffered the loss of a foot. He has neither lost a foot nor 
the use of it. He has it, and he constantly uses it, and 
therefore it cannot be said that because he is deprived of 
its use he is entitled to be considered as having lost the 
foot itself. If he had suffered an attack of permanent pa- 
ralysis in the leg, and been thus deprived of the use of his 
foot, he could not have recovered, as the cause of his dis- 
ability would have been disease. If when he removes the 
jacket a paralytic condition ensues, is it not due to a dis- 
eased condition of the nerves of the back, and does that 
help his legal standing under the fifth clause of the condi- 
tions of the policy? We think not; but aside from that 
he has received surgical treatment for his injury which has 
been successful, and has enabled him to preserve the use 





of his foot, and the position is not tenable that he has lost 
his foot, within the meaning of the policy, because he has 
lost its use. Of course, if the foot had been cut off by 
the accident or by amputation, and he had been provided 
with an artificial substitute which he could use, he could 
recover; but that would be because he had literally 
brought himself within the terms of the policy by actually 
losing his foot. But where, as here, he has not lost his 
foot, and it has not even been injured, and he is enabled 
to use it constantly by means of an appliance which pre- 
vents an injury in another part of his body from affecting 
the use of the foot, we are quite clear that there can be no 
recovery under the contract of the parties as for the loss 
of a foot.” 

So it appears that one cannot at once have his foot 
and lose his foot. 

NEGLIGENCE — INJURY TO BATHER. — Boyce v. 
Union Pac. Ry. Co., Supreme Court of Utah, 31 
Pac. Rep. 450, raised a singular question of negli- 
gence. It was an action against the proprietor of a 
lake bathing-resort, for injuries sustained by a bather, 
from broken glass on the bottom of the lake. There 
was testimony that though defendant employed men 
for the purpose of examining the bottom and remov- 
ing dangerous substances, there had been no exami- 
nation made by them on the day of the accident nor 
on the day before, and that if such examination had 
been made, the glass might have been discovered. 
It was held that a verdict for the plaintiff was war- 
ranted. This seems reasonable, inasmuch as the 
proprietor of a wharf has been held liable for an in- 
jury to a vessel by an object on the ground under 
water in the slip. ‘The court, however, seem to place 
as little value on a leg as did Captain Polwarth, in 
Cooper’s “ Lionel Lincoln,” who said: “One can be 
a very good waterman as you see without legs, —a 
good fiddler, a first-rate tailor, a lawyer, a doctor, a 
parson, a very tolerable cook, and in short, anything 
but a dancing-master. I see no use in a leg unless 
it be to have the gout.” 
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THE GREEN BAG. 


HE “Green Bag” will be issued on the 2oth 

of each month. We make this announce- 

ment to allay the anxiety of certain subscribers, 

who evidently expect its coming at an earlier date, 

and feel it necessary to inquire as to the cause 
of its non-arrival. 


Tue Editor once more requests his readers to 
aid him in keeping the columns of the “Green 
Bag” filled with interesting matter, by sending in 
short contributions upon subjects of general inter- 
est to the profession, anecdotes, bits of facetiz, 
etc. 


THE following “ entertaining ” specimen of let- 
ters sometimes received by lawyers comes from a 


Tennessee subscriber. It is given verbatim et lit- 
eratim, as received by him : — 


Oct 2th, 192 

DEAR SIER as you aire the Agnt for the herblit 
lands I give you thes idums your manger down 
hare has Bin giv away the Bord timber of land he 
has got mad wit me caus would hold him out in it 
when I com to this plase he agreed to bill the house 
if I cut the logs an hald railes to fens A good lout I 
got him hall the lougs after so long A time I never 
cood git him do eney thing more I finesd house and 
have clend up an fends 5 or 6 ackers and has got A 
good lout hogs I have him takine of the rit he wants 
to mak me move I wood like A showin from you to 
stay on an if I dont do what is rit I will Pay all 
Damig Saelss never has done eney thing he proms 
I drive my mul an waigin don thaire to far A fue 
Plank to line the larg cricks of the house he wood 
not let me have it said it want thare and afterwards 
give gim lenat Sealss loumber to flour an louft his 
house an let John Simmons A bout 4 or 5 thousand 
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feet an none of it A gouing to be put on farme I hop 
to hear from you son now if you dont bleve this 
ask all the nabers hear if you will a showin I will 
stay on yours truiery 


A Drees me at Pikvill 


A MInNesota correspondent sends us the 
following : — 


MINNEAPOLIS, MINN., Nov. 15, 1892. 
Editor of the “GC: een Bag”’: 


DEAR Sir,—I hand you herewith the copy of a 
notice I found in the records of the office of the 
Register of Deeds of this (Hennepin) county while 
examining the conveyances relating to a certain piece 
of land a few days ago. This specimen from Minne- 
sota may interest your readers, so I enclose you the 
same. Yours very truly, 


NOTICE, 


Hereby I notify, this 4th day of August, 1892, whoever 
it may concern, describing the parcel of land, Town 117, 
Range 23, Section 11, and lot 1, containing 1034 acres, 
all lying in Hennepin County, Minnesota, belonging to 
Flora Fowler, give a bond for a deed, in February, 1889, 
consideration $5000.00, to Henry W Kryger ; that Henry 
H. Kryger is ready to fulfil the condition of the bond, as 
filed at the present time; that Flora Fowler refuses to 
turn over the 1034 acres, that Flora Fowler agreed to do 
as the bond required. The bond requires to turn over 
1034 acres; if not, that she forfeit the $5000 under her 
bond. 

I, Henry H. Kryger, was ready five months ago to 
fulfil the conditions of the bond, or, in other words, 
$5000; but I will not pay the $5000 until I get my 1034 
acres, 

That hereby I notify the owner, or any other purchaser 
who may purchase the land, if they purchase the land 
they purchase with the conditions to pay Henry W. 
Kryger the damages in the sum of $10,000, as filed with 
the County Commissioners, and also all liabilities it may 
incur on this property, as described. If Flora Fowle 
sells this property, that the purchaser will have to stand 
all the damages it incuis; that they all had notice here 
given to Flora Fowler at Cincinnati, Ohio; and also file 
a lis pendens for a suit against Flora Fowler and the 
County Commissioners. 

Henry H. KryGeER. 
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LEGAL ANTIQUITIES. 


In 1643 Roger Scott, for repeated sleeping in 
meeting on the Lord’s Day, and for striking the 
person who waked him, was, at Salem, Mass., sen- 
tenced to be severely whipped. 


THe “Columbian Centinel” for December, 
1789, contains the following interesting informa- 
tion concerning the “ Father of his Country,” who 
appears in the rdéle of a “ Sabbath-breaker ” : 


“The President, on his return to New York from 
his late tour through Connecticut, having missed his 
way on Saturday, was obliged to ride a few miles one 
Sunday morning, in order to gain the town at which 
he had previously proposed to have attended divine 
service. — Before he arrived, however, he was met 
by a Tythingman, who, commanding him to stop, 
demanded the occasion of his riding; and it was not 
until the President had informed him of every cir- 
cumstance and promised to go no further than the 
town intended, that the Tythingman would permit 
him to proceed on his journey.” 


FACETIZ. 


THE following true incident occurred in Marshall 
County, Indiana : — 

A portly and pompous justice of the peace of 
Marshall County, erstwhile village blacksmith, un- 
dertook to reconcile the domestic difficulties be- 
tween a man and his wife who had separated, 
gone together, and again separated. To do this 
he wrote a ponderous document setting forth that 
they had quarrelled and abused each other, but 
now they were “to forgive and forget” the past, 
and strive to live in peace. In conclusion this 
descendant of Vulcan said: “And the parties 
hereto do solemnly pledge themselves to keep 
this agreement in the presence of Almighty God 
and David Hull.” 

AN amusing incident occurred recently at the 
trial of a breach of promise case, in which a police 
constable was the defendant. During the impanel- 
ling of the jury, defendant’s counsel examined each 
of the jurymen on his weir dire, to ascertain if he 
had any prejudice against policemen as such. He 
pressed his examination a little more closely than 


is usual in the examination of jurymen, and brought 
forth a protest and objection from the plaintiff’s 
counsel. 

‘Many people look upon policemen as Ish- 
maelites,” explained the defendant’s counsel. 

“Have you not made a mistake in the tribe?” 
quickly interposed the plaintiff's counsel. “ You 
probably mean Hittites.” 

This took place in New York City ; and although 
Gothamites habitually call their police force “ the 
finest,” the retort lost none of its pungency on that 
account. 


WHEN Judge Bond of the U. S. Circuit Court 
was holding a term once at Raleigh, N. C., he 
was invited to meet several members of the bar at 
a dinner, — among them the late Hon. Henry A. 
Gilliam, with whom the judge was very sociable, 
but who was just then rather out of humor at some 
rulings his honor had made against him. In a 
sportive humor the judge placed a hog’s head 
which happened to be in front of him, and of 
which Gilliam was known to be very fond, on a 
plate and sent it to Gilliam with his compliments. 
Gilliam received it with great complacency, and 
taking it by one ear while he went to work on it 
with his knife, remarked with a bow, “I am glad 
that I have at last got the ear of the court.” 


Mr. P. H. Winston and Hon. H. A. Gilliam 
were for years leaders at the Bertie County (N. C.) 
Bar, and had each a full appreciation, from ex- 
perience, of the skill of the other. At one term 
Mr. Winston was suddenly called away, and placed 
his business in the hands of his nephew Duncan 
Winston, a recent acquisition to the bar. ‘“ Now,” 
said he, “ Duncan, if Gilliam makes you any offer 
of a compromise, decline it. If you make him 
one, and you find he is about to accept it, with- 
draw it immediately.” 


THERE was a suit tried in the U. S. Circuit 
Court at Raleigh, N. C., some years ago, in which 
a Baltimore commission house was plaintiff, and 
Gen. Bryan Grimes, who led the last charge at 
Appomattox, was defendant. Judge Bond, who 
presided, was strongly anti-Southern during the war, 
; and a citizen of Baltimore. The late Governor 
| Fowle, who was a very eloquent lawyer, represented 
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General Grimes, and in his appeal to the jury laid 
full stress on the character and record of his client, 
and dwelt eloquently on the “ last charge at Appo- 
mattox.” Coming out of the court, he said to the 
opposing counsel (now Judge Fuller of the U. S. 
Land Claims Court), “ Fuller, that last charge at 
Appomattox has got me the jury.” “ Yes,” said 
Fuller, very quietly; “and that last charge of 
Judge Bond has got me the verdict.” And so it 
proved. 


SoME years ago Hon. George E. Badger was called 
to Halifax, N. C., by B. F. Moore, Esq., as asso- 
ciate in a desperate murder case he was defending. 
After the jury was empanelled, court took a recess 
for dinner ; and as they were going to the hotel, 
some one walking behind them overheard the 
following conversation : — 

“Moore,” said Badger, “ this is a bad case. I 
hope you have got a good jury. As you live here, 
I have trusted its selection to you.” 

“Yes, sir,” said Moore; “ we have a tolerably 
good jury.” 

Badger became excited. “A “olerably good 
jury, Mr. Moore, in such a case as this?” 

“Well,” coolly replied his friend, “the two 
leading men on the jury are sureties for our fee of 
a thousand dollars ; and if the man hangs they will 
have it to pay.” 

“Ah!” said Badger, slapping him on the back ; 
“T call that ad d good jury.” 


WHEN the late Hon. P. H. Winston first attended 
court in Tyrrell County, North Carolina, after be- 
ginning practice, he stopped on his way thither to 
spend the night with a brother lawyer, then in full 
practice, who in Reconstruction days obtained a 
judgeship and the title of “ Jaybird” Jones. To 
entertain his young friend, Jones on said occasion 
discoursed largely of law, and among other inquiries 
put this question to young Winston : — 

“T have,” said he, marking the lines on the floor 
as he proceeded, “this land case. Beginning at 
A and running to B, my course and poleage [dis- 
tance] is all right, and the same from B to C and 
from C to D ; but in running from D to the begin- 
ning at A, my course is all right, but my poleage 
overruns. Now, why can’t I dend out and get my 
poleage ?” 





“Well,” said Winston, looking intently at the 
diagram, “no reason at all, except this fellow 
out here, a miserable sinner, might say, ‘Why 
don’t you dend in and get your poleage?’” 

“ Ah!” said Jones, in a passion ; “that is pre- 
posterous, sit, — perfectly preposterous ! ” 


NOTES. 


One day, upon removing some books at the 
chambers of Sir William Jones, a large spider 
dropped upon the floor, upon which Sir William, 
with some warmth, said, “ Kill that spider, Day ! 
Kill that spider!” “No,” said Mr. Day, with 
that coolness for which he was so conspicuous, “ I 
will not kill that spider, Jones; I do not know 
that I have a right to do so. Suppose, when you 
are going in your carriage to Westminster Hall, a 
superior being, who may perhaps have as much 
power over you as you have over this insect, 
should say to his companion, ‘ Kill that lawyer! 
Kill that lawyer!’ How should you like that? 
I am sure to most people a lawyer is a more 
noxious insect than a spider.” — S/ater on Book 
Collecting. 


No matter how learned, grave, and dignified 
the court, it seems impossible entirely to bar out 
the occasional occurrence in its presence of things 
amusing or ridiculous. 

On one occasion, when Hon. John F. Dillon 
was judge of the Federal Court for the Eighth 
Circuit, he was holding court at Leavenworth, 
Kan. ; and a referee having been appointed in an 
important and complicated case, the question of 
the amount of his fee as such referee came up on 
the hearing of the report. The fee taxed was five 
hundred dollars ; but G., an enthusiastic attorney 
on all occasions, and especially so on this, — as he 
was for the winning party under the report, and 
could afford to be generous, — moved that, in view 
of the time required and the skill and ability dis- 
played in making the report, the referee’s fee be 
fixed at eight hundred dollars. 

To this proposition Judge Dillon gravely shook 
his head and said: “I am myself compelled to do 
so much work of a similar nature, for so much less 
a compensation than even the fee fixed in this 
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case, that I cannot find it in my conscience to 
grant the increase.”’ 
“ But,” said the enthusiastic G., “ your honor 
should remember that you ave a steady job /” 
Evidently the judge did remember, for he did 
not grant the motion. 


Mr. Juuius Srern of the Chicago Bar, says the 
“‘ Chicago Legal News,” upon a recent visit to Joliet 
(not under guard), in searching the musty records 
of Will County, discovered and brought to light 
the following poetic effusion. It having afforded 
so much pleasure to Mr. Stern, he felt that it would 
be productive of amusement to others, and there- 
fore sentit for publication in the ‘‘ Legal News.” 
The author’s name is withheld under penalty. 
We believe it is Horace. 


DIVORCE — PoETIC EFFUSION. 


Illinois State, Will County, ss., 

Whose people may God continue to bless. 

The sheriff thereof we loyally greet ; 

In the name of that people to him and his suite 

We command you to summon one Barney Budge 

To be and appear before our circuit judge 

At the next term of court, to be held in October 

(And whisper to Barney he’d better keep sober), 

To answer to Bridget directly and fully 

All the matters and things which she claims are truly 

Charged and alleged in her bill for divorce, 

Filed on the chancery side, of course, 

And abide and perform for justice’s sake 

Whatever order the court shall make. 

Hereof fail not, or a solemn decree, 

As Bridget prays in her bill should be, 

Will be entered against you as if by confession, 

All of which will be done at the October session ; 

And have there this writ with a statement on, 

Of the manner in which your work has been done ; 

Attest Richard Roe, of said court the clerk, 

With the seal here affixed to show it’s his work. 

Humbly complaining unto the judge, 

Comes your oratrix, Bridget Budge, 

And shows that she lives in the Prairie State, 

And has for a year just prior to date ; 

That until May first, seventy-one, 

She went by the name of Bridget Dunn ; 

That she got that name from her father and mother, 

And up to that time had wished for no other ; 

That then Mr. Budge, whase front name is Barney, 

Who had sure kissed the stone whose front name is 
Blarney 

Began his attentions. His elegant style, 

His quick, ready wit, and bewildering smile 

Bewitched her entirely, and so she consented 

To become Mrs. Budge; which she never repented 





| Bridgeton and Bethel. 


| State Senate in 1865-66. 


Until seventy-five, when your oratrix thinks 

That Barney commenced taking too many drinks, 
And instead of protecting his own lawful wife, 

He got drunk and abused her each day of his life. 
With patience she bore it two long, weary years, 
And tried with entreaties, indorsed by her tears, 
To induce Mr. Barney to alter his course. 

But these having failed, she reverted to force ; 

So she tried with the poker and broomstick to aid her. 
Either one in her hands she believed a persuader 
That would conquer her Barney and make him a man; 
At least, she proceeded to try the new plan. 

But alas for your oratrix! it worked very ill ; 

And her nose, which was pug, is puggier still ; 
And her eyes are now black, — a color that’’s new, 
For once they were light and a beautiful blue; 
And her hair, which was thick, is decidedly thin ; 
And Barney still sticks to his whiskey and gin. 
And so, having failed with entreaty and force, 

She will see what virtue there is in divorce. 

So she solemnly charges the truth to be, 


| That she and Barney can no longer agree ; 


That he is a drunkard, habitually so ; 

And she further intends the court shall know 

He ’s extremely cruel, and repeatedly so; 

There ’s nothing too bad for Barney to do. 

To the end, therefore, that justice be done, 

Though the heavens fall with the stars, moon, and 
sun, 

She asks for a writ to be made by the clerk, 

With the seal] of the court to show it’s his work, 

Telling Barney to come, will he or nil, 


| And answer the charges she’s made in this bill, — 


The oath being waived, as it’s your oratrix’s care 
To give Mr. Budge no occasion to swear ; 


| And your oratrix says that henceforth from this day, 


In obedience to duty, she ever will pray 
That Barney and she may each be made one, — 


| He, Barney Budge; and she, 


BRIDGET DUNN. 


fiecent Deaths. 


Jupce Witt1am Wirt Vircin, of the Supreme 


_ Court of Maine, died at his home in Portland, on 


January 23. 

He was born in Rumford in 1822, and received 
his preliminary education in the Academy at North 
He graduated at Bowdoin 
in 1844. He studied law with his father, a noted 
barrister, and was admitted to the bar in 1847. 
Then he removed to Norway, where he practised 
law until 1871. He was County Attorney for Ox- 
ford County three years, and a member of the 
During the latter year 
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he served as President of the Senate. Resign- 
ing his position, he was then appointed reporter 
of decisions, which office he held until 1872, 
when he was appointed Justice of the Supreme 
Bench by Governor Perham. 

As a reporter of decisions in the court in which 
he, later became Associate Justice, he laid the 
foundation which gradually raised him to a posi- 
tion in the legal firmament that commanded the 
respect of all. One of his most notable efforts 
was in connection with the Coburn will case, when 
ex-Gov. Abner Coburn left some $3,000,000, one- 
half of which was bequeathed to charitable insti- 
tutions. Relatives fought for years to contest the 
will ; but Judge Virgin triumphed. 

During the war Judge Virgin became a Major- 
General. He recruited the Twenty-third Maine 
Regiment, and with it guarded Washington during 
the Rebellion. 


RUTHERFORD BIRCHARD Hayes, who was the 
nineteenth person to hold the office of President 
of the United States, died on January 17. He 
was born on Oct. 4, 1822, in Delaware, Ohio, his 
father having died a few months previous, leaving 
his mother in moderate circumstances. He was 
of Scottish ancestry on his mother’s side, and of 
English on that of his father. Both of his parents 
were natives of Vermont, whence they emigrated 
in 1817. 

After a careful preparatory course he was gradu- 
ated from Kenyon College, at Gambier, Ohio, in 
1842, at the head of his class, although he was its 
youngest member. He at once began the study 
of law, and was graduated from the Harvard Law 
School in 1845. 

He began practice at Fremont, Ohio, but re- 
moved to Cincinnati in 1849. His reputation as a 
lawyer was soon established, and he was employed 
in some of the most noted cases ever tried there. 
His personal popularity, too, was great, and in 
1856 he was nominated for Judge of the Court of 
Common Pleas in Cincinnati, but he declined the 
nomination. In 1856 the Common Council of 
that city elected him to fill a vacancy in the office 
of City Solicitor, and three years later he was re- 
elected to the office by the people, running ahead 
of his ticket. This office he held until 1861, to 
the satisfaction of men of both parties. 

His career in the army began with the war and 
ended with it. He enlisted originally as a private 





soldier, and was appointed Major of the Twenty- 
third Ohio Infantry by Governor Dennison, who 
requested him to aecept that position. 

After the war he returned to civil life, and took 
his seat in Congress Dec. 4, 1865. In August, 
1866, he was re-nominated for Congress by accla- 
mation. In June, 1867, the Republican Conven- 
tion of Ohio nominated him for Governor, and he 
defeated Judge Sherman. 

He was nominated for President by the National 
Republican Convention on June 14, 1876, and was 
elected over Samuel J. Tilden ; the result having 
been decided by a special commission. He was 
inaugurated March 5, 1877. 

The deceased was married to Lucy Ware Webb 
in 1852; and eight children were born, four of 
whom died in early life. 

As President, Mr. Hayes conducted the affairs 
of the nation with great wisdom and to the satis- 
faction of the country. 


BENJAMIN F. Butter died in Washington on 
January 13. He was born in Deerfield, N. H., 
on the sth of November, 1818, and was the son 
of Capt. John Butler, who served under General 
Jackson at New Orleans. He was graduated at 
Waterville College (now Colby University), Maine, 
in 1838, was admitted to the bar in 1840, began 
practice at Lowell in 1841, and has since had a 
high reputation as a lawyer, especially in criminal 
cases. He early took a prominent part in politics 
on the Democratic side, and was elected a member 
of the Massachusetts House of Representatives 
in 1853, where he was prominent in forwarding 
the bill to reduce the hours of labor in factories 
from thirteen to eleven. He was a member of 
the Constitutional Convention in the same year, 
and in 1859 was a member of the State Senate. 
In the last National Democratic Convention held 
prior to the War of the Rebellion, General But- 
ler took part as a delegate from Massachusetts, 
the session being held at Charleston. When a 
portion of the delegates re-assembled at Baltimore, 
Mr. Butler, after taking part in the opening de- 
bates and votes, announced that a majority of the 
delegates would not further participate in the de- 
liberations of the convention on the ground that 
there had been a withdrawal in part of the ma- 
jority of the States ; and, further, he added, “ upon 
the ground that I would not sit in a convention 
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where the African slave-trade, which is piracy 
by the laws of my country, is approvingly ad- 
vocated.” 

When the war broke out and the first call for 
troops was issued, he was commander of a brigade 
of the State militia, and at once issued orders for 
the mustering of his command. ‘The call was 
made April 15, 1861, and on the next day the 
Sixth Regiment left Boston, General Butler start- 
ing on the 18th with the Eighth Regiment under 
orders to proceed to Washington by way of Balti- 
more. Two regiments of the brigade were sent 
by another route to Fortress Monroe, which they 
garrisoned. By the burning of bridges, General 
Butler was rendered unable to reach Washington 
by way of Baltimore, and therefore seized Annapo- 
lis, repaired the railroad between that point and 
Washington, and reached the capital in time to pre- 
vent its falling into the hands of the hostile forces. 

On May 13 he entered Baltimore at the head of 
goo men, meeting with no opposition ; and May 
22, having been commissioned a Major-General in 
the United States service, he was assigned the 
command of Fortress Monroe. It was while at 
that fort that he made his famous point in regard 
to runaway slaves, refusing to send such slaves 
back to their owners, on the ground that they 
were “property contraband of war.” 

Having taken part with Admiral Farragut in the 
movement on New Orleans, he entered that city 
May 1, 1862, and remained there until December 
16 of the same year, when he was relieved by 
General Banks. His government of the city was 
vigorous and successful. 

In November, 1863, he was placed in command 
of the Department of Virginia and North Carolina, 
and in the winter conceived the project of attack- 
ing Richmond from City Point and Bermuda Hun- 
dred, — a plan which he entered upon by occupy- 
ing that peninsula in May, 1864. Here he aided 
the movement of General Grant upon Petersburg. 
He was ordered to New York during the Presiden- 


tial election of 1864, and in December of that | 


year he was sent against Fort Fisher, his expedi- 
tion proving unsuccessful. He was subsequently 
relieved of his command, and at the close of the 
war was mustered out of the United States service. 
He served in the State militia some years after the 
war, holding at one time the position of Major- 
General, — an office which was abolished on the 
reorganization of the militia in 1878. 








General Butler was elected to Congress from 
the Fifth Massachusetts District in 1866 as a Re- 
publican, receiving a re-election for three succes- 
sive terms, and serving from March 4, 1867, to 
March 3, 1875. In the election of 1876 he was 
defeated by Charles P. Thompson, but two years 
later was again chosen. He ran as an Indepen- 
dent and Democratic candidate for governor in 
1878, and was defeated by Hon. Thomas Talbot. 
Running the next year on a Democratic and In- 
dependent ticket, he was defeated by Hon. John 
D. Long. 

In 1882 the Democrats united upon him as 
their candidate and he was elected, though the 
rest of the State ticket was defeated. 

In 1884 he was the candidate of the Greenback 
and Anti-monopolist parties for the Presidency, 
and received 133,825 votes. 

Since his retirement from the Governorship the 
General had devoted himself with his accustomed 
assiduity to his law practice, flitting between Bos- 
ton, New York, and Washington, with the activity 
of a man far younger. His last case — that is, his 
last appearance in public — was in the Sawyer will 
case, which occupied the last two weeks of 1892 
at Salem, Mass. 

At the time of his death General Butler was the 
only surviving volunteer general officer who had 
served in the war. 


Lucius Q. C. Lamar, Associate Justice of the 
United States Supreme Court, died at Macon, Ga., 
January 23. He had been in failing health for 
some time, and his demise will cause the public no 
surprise. He was born in Putnam County, Georgia, 
in 1825, and graduated from Emory College in 
1845. Fora time after his graduation he taught 
mathematics in the University of Mississippi. 

Then he returned to Georgia to practise law, 
but soon drifted into politics, serving in the legisla- 
ture for a term or two. Subsequently he became 
a resident of Mississippi, a district of which sent 
him to the Thirty-fifth and Thirty-sixth Congresses 
of the United States. 

In 1860 Mr. Lamar resigned to take his seat in 
the Secession convention of the State. On the 
outbreak of the war he entered the Confederate 
army as Lieutenant-Colonel of the Nineteenth 
Regiment, and was promoted to the Colonelcy. In 


1863 he was intrusted by Jefferson Davis with an 








important diplomatic mission to Russia, and at the 
close of the war he was elected professor of poli- 
tical economy and social science in the University 
of Mississippi, but a year later was transferred. to 
the law professorship. 

He was elected to the Forty-third and Forty- 
fourth Congresses of the United States, and was 
elected to the United States Senate in 1876, and 
re-elected in 1882. 

President Cleveland made him Secretary of the 
Interior, and at the close of his administration 
appointed him to the Supreme Court Bench. 


+» = 


REVIEWS 


OwI!Nnc to the great amount of space required for 
our obituary notices, we are compelled to omit our 
usual Reviews of Magazines. 


BOOK NOTICES. 


New COMMENTARIES ON THE CRIMINAL Law 
upon a new system of Legal Exposition. By 
JoeL Prentiss BisHop. Eighth Edition (being 
a new work based on former editions). In two 
volumes. T. H. Flood and Company, Chicago, 
1892. Lawsheep. $12.00 net. 


Mr. Bishop’s work on Criminal Law has been long 
and favorably known by the profession ; and while the 
present edition has been largely rewritten and in 
various ways improved, the arrangement has not been 
radically changed. In its present form the two vol- 
umes are really almost independent of each other. 
Volume I. is complete in itself, and constructed and 
indexed to be sold separately to purchasers who do 
not wish also the second volume ; the latter consist- 
ing, as the author says in his preface, “of the minuter 
expositions of forty-nine specific crimes, whereof a 
general view, with the leading principles governing 
them, appears in the first volume.” To the prepara- 
tion of this last edition Mr. Bishop has brought to 
bear that careful discrimination and thorough research 
which have gained him his enviable reputation asa 
law-writer, and the result is an admirable and ex- 
haustive treatise. It is a work indispensable to the 
criminal lawyer, and to the general practitioner as 
well. 

The treatise Mr. Bishop claims to be the culmina- 
tion of his “ new system of legal exposition,” which 
he so fully explained in the preface to the last edi- 
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tion of his * Marriage, Divorce, and Separation.” 
Whether or not the profession appreciate fully the 
“new faith ” as laid down by this great lawgiver, he 
will receive its unqualified commendation for the 
sound, reliable, and praiseworthy character of his 
contributions to legal literature. Not, however, until 
the millennium comes shall we look for the carrying 
out of Mr. Bishop’s suggestion of “ Zhe establish- 
ment by the National Bar Association, or some other 
association or individual able and willing to bear the 
expense, of a bureau to investigate, by the help of 
trained experts, every book relating to the law, and es- 
pecially every new one, and report in writing to the 
profession, simply and only as to its bona fides. Lf it ts 
a reprint of a foreign work, ts it correctly done, with 
the name of author, dates, and the like, true to the 
Lf it professes to be original, how far ts it 
so? Are due credits given? Are the rules of our 
written language concerning quotation marks fol- 
lowed? Are there concealed piracies? Did the 
writer alter from other books any part of what he 
put forth as his own? Was the work done person- 
ally by the ostensible author? TIfa book of reported 
cases, did the judges in their opinions deal fairly with 
counsel, text-writers, and one another ?” 


Lawyers’ REPORTS ANNOTATED, Book XVI. All 
current cases of general value and importance 
decided in the United States, State, and Terri- 
torial Courts, with full annotation. By BuRDETT 
A. Ricu, editor, and Henry P. FaRNHAM, as- 
sistant editor. Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y. $5.00 net. 


We regret that we no longer see the name of Rob- 
ert Desty appearing as editor of this series of re- 
ports. We have no doubt that his successors are 
competent to carry on his work, but his services have 
been so valuable that it will be difficult to fill his 
place. The annotations in the present volume are 
very full, and their quality is apparently good. An 
unusually large number of cases are reported and 
cited. 


GENERAL DIGEST OF THE DECISIONS OF THE PRIN- 
cIPAL CourTs IN THE UNITED STATES, ENG- 
LAND, AND CANADA. Refers to all reports, 
official and unofficial, first published during the 
year ending September, 1892. Annual, being 
Volume VII. of the series. Lawyers’ Co-opera- 
tive Publishing Company, Rochester, N. Y. 
$6.00. 


We have had occasion, more than once, to express 
our appreciation of this series of Digests; and the 
present volume maintains the high standard of excel- 
lence which distinguished its predecessors. This 
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vast work covers nearly 2,500 pages, and digests 
nearly 20,000 cases. The editorial work has been 
done thoroughly and conscientiously, and the law of 
each case is given tersely and succinctly. Its classi- 
fication is admirable, and the lawyer can find without 
the slightest difficulty any matter that he may desire. 
We do not propose to institute any comparison be- 
tween the “ General Digest ”’ and its bulky rival the 
‘“* American Digest’’ as to the general merits of the 
two works; but one feature in the ‘ General Di- 
gest” strikes us as being far superior, and that is the 
typographical work. It is a real pleasure to find a 
volume of this nature which can be read with perfect 
ease and comfort; and on behalf of the eyes of the 
legal profession we thank the publishers for the 
thoughtfulness displayed for them. 


THE RAILROADS AND THE COMMERCE CLAUSE. 
By Francis Cope HARTSHORNE, Esq., of the 
Philadelphia Bar. University of Pennsylvania 
Press, Philadelphia, 1893. $1.50. 


This is a timely little book in view of the uncer- 
tainty which still seems to surround the relations of 
the railroads to the National Government under the 
Commerce Clause of the Constitution. 

The purpose of this work is to throw light on the 
Commerce Clause under the various rulings to which 
it has been subjected ; and in order that this may be 
the more effectually done, it has been divided into 
three parts. 

ParT I. treats of the Power of Congress, under 
the Commerce Clause, to Regulate Railroads. 

ParT II. of the Commerce Clause and State 
Railroad Legislation. 

ParT III. of the Commerce Clause as affecting 
State Taxation of Railroads. 

The author’s aim is, first, to present the actual state 
of the law as defined by the decisions of the Supreme 
Court; second, from a careful study of the decisions 


already made, to endeavor to deduce the principles | 


upon which, and the directions in which, the de- 
velopment of the law is likely to proceed: in other 
words, explain the present, and predict the future at- 
titude of the Supreme Court upon questions of rail- 
road legislation, which have already arisen or are 
likely to arise. 


THE Law OF MARRIAGE AND FAMILY RELATIONS. 
A Manual of Practical Law. By Nevit Geary, 
M.A. Adam and Charles Black, London and 
Edinburgh ; Macmillan & Co., New York, 1892. 
Cloth. $3.00. 


This volume is intended by the author not only as 
a legal treatise for the profession, but also as a prac- 
ticai work forthe layman. ‘The subject of marriage is 








| work as anything she has done. 
| sors, it is printed on heavy cardboard, gilt-edged, 


| size. 


| sweetly “Good-by, my lover, good-by.” 


treated very fully, and the relations of husband and 
wife clearly defined. The canonical and religious obli- 
gations are constantly referred to, beside those actu- 
ally imposed by law. In an appendix is given an 
interesting collection of the opinions of the Fathers, 
of the Reformers, and of Bishops of the Church 
of England, and of the Inquisition and Noncon- 
formists of the present day, as to the re-marriage of 
divorced persons. The book is an exceedingly 
readable one, and contains much information not to 
be found in other treatises upon the subject. Mr. 
Geary’s citations of cases are numerous, and the pro- 
fession will find the work of much real value. 


A TREATISE ON HOMESTEAD AND EXEMPTIONS. By 
Rurus Wapies, LL.D. T. H. Flood & Co., 
Chicago, 1893. Law sheep. $6.00, net. 


This is a comprehensive and thorough treatise 
upon a subject of the greatest importance. The 
work covers the United States Homestead Laws as 
well as those of the several States. All the Statutes 
with decisions bearing upon them are cited, and a 
synopsis of the Statutes is given in an appendix. 
As it is many years since any work on this branch 
of the law has been published, the number of new 
decisions bearing upon the subject has been very 
large, and several States have enacted Homestead 
Statutes which had none before. Chattel exemption 
as well as Homestead is fully treated by Mr. Waples. 
The work meets a real want on the part of the pro- 
fession, and should be heartily welcomed. 


ALL AROUND THE YEAR, 1893. Entirely new de- 
sign in colors. By J. PAULINE SUNTER. Printed 
on heavy cardboard, gilt edges, with chain, tas- 
sels, and ring. Size, 44x54 inches. Boxed. 
50 cents. Lee & Shepard, Boston. 


The “ All around the Year” calendar which Mrs. 
Sunter sends out this year is as charming a piece of 
Like its predeces- 


with chain, tassels, and ring, and is of convenient 
The designs are fresh and delightful, quaint 
and picturesque little lads and lasses issuing in each 
month with just the right words and in the most 
charming attitudes, while the lines on the cards com- 
bine to form a very pleasing love-story. Done in 
several colors, one can scarcely imagine anything 
more graceful than the twelve cards, each bearing 
the dainty design which includes the month’s calen- 
dar as a part of the picture. The cover shows a 
pretty little Miss watching a Cupid ‘‘ warming his 
pretty little toes” at an open fireplace, while on the 
last page this same Cupid (or his fellow) is playing 
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